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The following index and digest contains the legal items which have appeared in 


The Banking Law Journal during 1928. 


The entire arrangement, including the numbering of the sections, follows the plan 
of the third edition of the Banking Law Journal Digest. The Digest was published 
in 1924 and contains a classified arrangement of all legal decisions published in the 
Journal from the time of its establishment in 1889 down to 1924. A Cumulative Sup- 
plement, published in 1927, cantains the decisions which appeared in the Journal from 


January, 1924, to December, 1926, inclusive. 


The following index brings the Digest down to January, 1929, and may be used 


in conjunction with the Digest. 


A new fourth edition of the Digest will be published early in 1929. This edition 
will contain digests of all decisions published in the Banking Law Journal down to 


January, 1929. 


ACCEPTANCES 


§7. Acceptance obtained by fraud. 


The defense that trade acceptances given 
in payment for goods were obtained by mis- 
representations of the seller’s agent is not a 
good defense where the contract under which 
the goods were sold provides that only the 
representations set forth therein are valid. 
Pacific States Automotive Finance Corp. v. 
Addison, Ida., 261 Pac. 683. 45 B. L. J. 296 


§8. Form of acceptance. 


A telegram by a bank that it will honor a 
draft on one of its customers does not make 
the bank liable as an acceptor of the draft. 
Renfrow v. Citizens’ State Bank, Ind., 158 
N. E. Rep. 919. 45 B. L. J. 259. 


Where the holder of a draft sends it to the 
bank on which it is drawn and the latter 
acknowledges it by a letter stating that the 
holder’s account will be credited as soon as 
the draft has been paid, the same does not 
amount to an acceptance of the draft. Me- 
Millan v. Citizen’s & Southern National 
Bank, Ga., 142 S. E. Rep. 194. 45 B. L. J. 
942, 


ACCOMMODATION PAPER 
§ 28. Accommodation paper of corporation 
—authority to issue. 


A corporation has no authority to sign a 
note as accommodation indorser. Pierce, 


3utler & Pierce Mfg. Co. v. Daniel Russell 
Boiler Works, Mass., 159 N. E. Rep. 625. 
45 B. L. J. 480. 


§41. Liability to party accommodated. 

One who signs a promissory note for ac- 
commodation is liable on the note only to 
one who is a holder for value in due course. 
Tousley v. Dishman, Cal., 266 Pac. Rep. 373. 
45 B. L. J. 468. 


§42. Liability to parties other than the one 
accommodated. 

A holder in due eourse is entitled to re- 
eover on a note even though he knew at the 
time he received it that the maker was an 
necommodation maker, Beacon Trust Co. v. 
Barry, Mass., 157 N. E. Rep. 530. 45 B. L. 
J. 360: 


A bank receiving a renewal note stamped 
the original note paid but on discovering that 
the renewal note was a forgery it sued an 
accommodation maker on the original note. 
The accommodation maker was held liable. 
Rosendale State Bank v. Holland, Wisce., 
217 N. W. Rep. 645. 45 B. L. J. 692. 


§ 48. Note given to deceive bank examiner. 

The cashier of a bank which made loans to 
an oil company of which he was an officer in- 
duced the president of the company to sign 
the company’s paper individually by promis- 
ing that the bank would not hold him liable 
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ii THE BANKING 
thereon. It was held that the president was 
liable on paper so signed by him. Bernard 
v. First National Bank, Okla., 263 Pac. Rep. 
150. 45 B. L. J. 545. 


Where a person gives his note to a bank 
for the purpose of permitting it to appear 
as an asset upon the examination of the 
bank, a promise by an officer that the note 
will not be enforced is not binding on the 
bank. Security National Bank v. Bohnfeld, 
Okla., 267 Pac. Rep. 631. 45 B. L. J. 742. 


AGENTS 


§56. Personal liability of agent on note. 

Where a person acting as the agent of 
another signs a negotiable note, with the 
word “trustee” following his name, without 
disclosing on the face of the note the prin- 
cipal for whom he signs, he is not personally 
liable to the payee if he shows that the 
payee knew he was acting in a representa- 
tive capacity. Huntington Finance Co. v. 
Yount, W. Va., 143 S. E. Rep. 102. 45 
B. L. J. 804. 


ALTERED PAPER 


§59. Alterations held immaterial. 

A note blank as to the rate of interest 
and the date from which interest should 
run was completed after delivery to the 
payee so that it read “with interest at the 
rate of six per cent. per annum frem date.” 
It was held that this was not a material 
alteration because under the Missouri 
statutes the note as originally issued drew 
interest at the rate of six per cent. from 
date. May v. Steinhage, Mo., 298 S. W. 
tep. 1048. 45 B. L. J. 245. 


§ 60. Material alterations. 

The insertion of the words “Pay $50 per 
month” in a promissory note without the 
maker’s knowledge constitutes a material 
alteration and entitles the maker in an 
action against the payee to have the note 
cancelled. Clifton Mercantile Co. v. Gillas- 
pie, Tex., 7 S. W. Rep. (2d) 906. 45 B. 
L. J. 831. 


$64. Alteration as to parties. 

Where the word “surety” is written after 
the signature of two of three co-makers of 
a note after its execution without the con- 
sent of the third maker and the note is thea 
delivered to the payee bank, the alteration 
is material and the note cannot be enforced 
against the third maker. Eastman National 
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Bank Naylor, Okla., 266 Pace. Rep. 778. 
45 B. L. J. 611. 


§ 68. Detaching paper. 

Where a note and contract are included 
on one paper, the two being separated by a 
perforated line, and the note is detached 
and transferred, it is void even in the hands 
of a holder in due course. Citizens’ Nat. 
Bank v. Campbell, Tex., 6 S. W. Rep. (2d) 
799. 45 B. L. J. 679. 

The unauthorized detachment of a promis- 
sory note from a contract of which it forms 
a part, constitutes a material alteration and 
renders such note void even in the hands of 
a holder in due course, or enforceable only 
according to its original tenor when read 
in connection with the contract. Stevens v. 
Wheeler, Tex., 3 S. W, Rep. (2d) 122. 45 
B. L. J. 795. 


§76. Rights of holder in due course. 

The defendant indorsed a note signed by 
W. P. T. Varney as maker. Later it was 
altered so as to make it appear that it was 


‘signed by a corporation by Varney as presi- 


dent. It was held that the note could be 
enforced according to its original tenor “by 
a holder in due course. Pickelsimer v. 
Chafin, W. Va., 139 S. E. Rep. 475. 45 B. 
5.56; 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§91. Liability of bank as garnishee. 


Under the laws of North Dakota a bank 
cannot, in an action against a depositor, 
summon or charge itself as a garnishee. 
First International Bank v. Brehmer, N. D., 
215 N. W. Rep. 918. 45 B. L. J. 346. 


Where a cashier’s check indorsed in blank 
is deposited in a bank and the bank pursuant 
to the depositor’s directions credits part of 
the proceeds to him and the balance to +he 
eredit of a third party, the bank is the 
absolute owner of the check and the pro- 
ceeds are not subject to garnishment by a 
ereditor of the depositor. Causey v. Eiland, 


Ark., 1 S. W. Rep. (2d) 1008. 45 B. L. J. 
548. 

ATTORNEY’S FEES 
§98. Amount recoverable under provision 


for attorney’s fees 


An allowance by the court of $2,000 as 
attorney’s fees on a note for $29,65u is not 
excessive. Pivot City Realty Co. v. State 
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Savings & Trust Co., Ind., 162 N. E. Rep. 
27. 45 B. L. J. 669. 


BANKING 
§113. Banking powers. 


A banking corporation may, in a transae- 
tion entered into in good faith with a per- 
son indebted to it, for the purpose of pre- 
venting or lessening anticipated loss, ac- 
quire ownership of stocks with a view to 
their subsequent sale. Haynes v. Kershaw, 
22 Fed. Rep. (2d) 735. 45 B. L. J. 363. 


§121. Right to sue in foreign state. 

A statute providing that no foreign cor- 
poration doing business in Iowa shall sue 
on a contract made in Iowa unless it has 
procured a permit to do business there does 
not apply to a bank suing on a note and 
mortgage which it secured before the statute 
took effect. F. R. Foster & Son v. Bellows, 
Iowa, 216 N. W. Rep. 956. 45 B. L. J. 275. 


BANKRUPTCY 


§ 129. Recovery of money paid by insolvent 
estate. 


Where the insolvent drawer of a check 
deposited bills of lading with the collecting 
bank as seeurity, the bank having no knowl- 
edge of the insolvency, and the check re- 
mained uneollected the bank could apply 
the proceeds of the bills of lading to paying 
the amount due it on the check. Gregory 
v. Security Bank & Trust Co., Wash., 267 
Pac. Rep. 1058. 45 B. L. J. 710. 


Where a corporation assigns bills receiv- 
able, while insolvent, to a bank, which ap- 
plies the proceeds on notes of the corpora- 
tion, the bank having no knowledge of the 
insolvency, the transaction is not void under 
$15 of the New York Stock Corporation 
Law declaring void payments made by an 
insolvent corporation with intent to prefer 
a creditor. Kolkman vy. Manufacturers’ 
Trust Co., 21 Fed. Rep. (2d) 760. 45 B. 
L. J. 595. 


§ 130. Priorities among creditors. 
See also § 271. 


Where one bank discounts notes with an- 
other and the maker pays the notes to the 
first bank which fails before remitting, the 
second bank is not a preferred creditor of 
the first bank. Lench v. Farmers’ & Mer- 
chants’ State Bank, Iowa, 215 IN. W. Rep. 
617. 45 B. L. J. 292. 


LAW JOURNAL iii 


A bank sending items for collection and 
return to a correspondent bank and receiv- 
ing drafts from the correspondent after the 
items have been collected is entitled to a 
preference in payment over the general 
creditors of the correspondent bank where 
such bank fails before the drafts can be 
collected. Atlantic National Bank v. Pratt, 
Fla., 116 So. Rep. 635. 45 B. L. J. 724. 


A Colorado bank drew a draft on an 
[talian bank and sent a check to a firm of 
international bankers with the request to 
protect the draft on presentment. This firm 
requested the Italian bank to honor the 
draft on presentment but it was dishonored 
because of the faiiure of the international 
banking firm. It was held that the Colo- 
rado bank was not entitled to priority in 
respect to funds collected from the Italian 
bank by the trustee in bankruptcy of the 
international firm. Equitable Trust Co. v. 
First National Bank, U. S., 48 Sup. Ct. Rep. 
167. 45 B. L. J. 561. 


Where a collecting bank receives a check 
on itself in payment of a draft and fails 
before remitting, the holder of the draft is 
not entitled to a preference in payment. 
Rorebeck v. Benedict Flour & Feed Co., 26 
Fed. Rep. (2d) 440. 45 B. L. J. 789. 


A private bank issued a draft on another 
bank to the payee of a check indorsed and 
delivered to it. The draft was dishonored 
because of the failure of the private bank. 
The eashier of the bank, who was in charge 
of it before the appointment of a receiver, 
agreed to return the check to the payee. 
The drawer of the check stopped payment, 
paid the amount of the check into court, 
and the check was returned to the private 
bank. It was held that the payee was en- 
titled to recover the amount paid into court. 
Runge v. Benton, Iowa, 216 N. W. Rep. 737. 
45 B. L. J. 558. 


Where a eattle dealer draws a draft 
against a shipment of cattle, deposits the 
draft and draws checks against the deposit 
to tie orders of the persons from whom he 
purchased the eattle and the bank fails 
before such checks are presented, the holcers 
of the checks have no preferred claims 
against the assets of the bank. Andrews v. 
Waterville Savings Bank, Iowa, 219 N. W. 
Rep. 538. 45 B. L. J. 509. 


Where the president of a bank wrongfully 
loaned to the bank bonds which he held as 
trustee and the bank pledged the bonds as 
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security for deposits, it was held that the 
owner of the bonds was entitled to a prefer- 
ence in payment over other creditors upon 
the failure of the bank. In re Linn County 
Bank, Mo., 1 S. W. Rep. (2d) 206. 45 B. 
L. J. 502. 


Where the owner of bonds deposits them 
with a bank and consents to the bank’s use 
of them as collateral for a loan, he will 
not be entitled to preferential payment upon 
the failure of the bank. Gaty v. French, 
Mo., 3 S. W. Rep. (2d) 1043. 45 B. L. J. 
450. 


The A bank at the request of the B bank 
placed a sum of money in the C bank to the 
eredit of the B bank. The B bank gave the 
A bank a check on a fourth bank for part 
of the amount so advanced. The check 
was dishonored because of the B_ bank’s 
insolvency. It was held that the A bank 
was not entitled to have a claim for the 
amount of the draft allowed as a preferred 
claim as the relation between the A bank 
and the B bank was that of debtor and 
creditor. Bank of Portland v. McCredie 
Bank, Mo., 300 S. W. Rep. 1018. 45 B. 
L. J. 380. 


The owner of a note sent it to a bank for 
collection and return. The bank fraudu- 
lently renewed the note and later failed. It 
was held that the owner was not a pre- 
ferred creditor. Andrew v. Darrow Trust 
& Savings Bank, Iowa, 217 N. W. Rep. 438. 
45 B. L. J. 312. 


The plaintiff drew a check on the defend- 
ant bank and delivered it to the president 
of the bank to purchase bonds and hold 
them for his wife. On the failure of the 
bank it was found that the president had 
not purchased the bonds. It was held that 
the plaintiff was not a preferred creditor. 
Andrew v. Eddyville Savings Bank, Iowa, 
215 N. W. Rep. 623. 45 B. L. J. 288. 


§ 131.—Depositors. 

Where money is deposited in a bank “for 
safe-keeping only” the depositor will not 
be entitled, upon the failure of the bank, 
to a preference in payment over other de- 
positors. Pacific States Savings & Loan 
Co. v. Commercial State Pank, Ida., 269 
Pac. Rep. 86. 45 B. L. J. 946. 


Where a purchaser of goods deposits the 
purchase price in a bank to the credit of 
the seller and the bank fails without remit- 
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ting, the seller is not entitled to a prefer- 
ence. Krey Packing Co. vy. American Bank 
& Trust Co., S. C., 139 S. E. Rep. 465. 45 
B. J. 30. 


Where funds belonging to a city were de- 
posited by the city treasurer in a bank it 
was held that the city was not entitled to a 
preference in payment over other creditors 
upon the failure of the bank. Leach v. 
Plymouth County Savings Bank, Iowa, 216 
N. W. Rep. 16. 45 B. L. J. 108. 


The clerk of a county district court de- 
posited a check which he received in pay- 
ment of a fine, in a bank in his name ag 
clerk. Upon the failure of the bank it was 
held that the county was not entitled to a 
preference in payment. Andrew v. State 
Bank of New Hampton, Iowa, 216 N. W. 
Rep. 1. 45 B. L. J. 218. 


The plaintiff forwarded a contract to the 
defendant bank to be delivered to one of 
the defendant’s depositors upon his paying 
$7,000 to the bank. The depositor delivered 
to the bank his check on the defendant for 
$3,500 and a check on another bank for 
$3,500. The depositor’s account was over- 
drawn at the time, but the check on the other 
bank was collected. This amount was 
credited to the depositor’s account. Upon 
the failure of the bank, it was held that the 
plaintiff was not entitled to any preference 
in payment over the other creditors. Daly 
v. People’s Bank, Mo., 299 S. W. Rep. 838. 
45 B. L. J. 273. 


A deposit made after banking hours was 
credited in the depositor’s passbook but was 
not entered on the books of the bank until 
the following day, after the bank had closed. 
It was held that the deposit was made be- 
fore the closing of the bank and that the 
depositor was not entitled to a preferred 
claim on the ground that the bank had 
wrongfully received the deposit, it appear- 
ing that the officers of the bank were not 
charged with knowledge of its insolvency 
when the deposit was made. Andrew v. 
Marshalltown State Bank, Iowa, 216 N. W. 
Rep. 723. 45 B. L. J. 402. 


The deposit of guardianship funds by a 
guardian in a bank does not constitute a 
special deposit nor create a trust relation- 
ship between the bank and the guardian sz 
aus to entitle the guardian to a preference 
in payment upon the failure of the bank, 
even though the guardian informed the bank 
that the deposit was to remain in the bank 
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only while he was preparing his final ae- 
count. Andrew v. Sae County State Bank, 
Towa, 218 N. W. Rep. 24. 45 B. L. J. 497. 


§ 132.—Special deposits. 

Funds deposited in escrow are entitled to 
a preference in payment upon the failure of 
the bank. In re Planters’ & Mechanics’ 
3ank, Okla., 260 Pac. Rep. 472. 45 B. L. J. 
153. 


Where money was deposited with a bank 
to protect the bank in paying checks drawn 
by the agent of the depositor, it was held 
that the deposit constituted a trust fund 
and was entitled to a preference in payment 
upon the failure of the bank. 3ueckeve 
Cotton Oil Co. v. Citizens’ Bank, Ga., 140 
S. E. Rep. 399. 45 B. L. J. 230. 


A deposit made for a special purpose is 
entitled to a preference in payment on the 
failure of the bank. Fokken vy. State Bank 
& Trust Co., 8S. D., 217 N. W. Rep. 512. 45 
B. L. J. 397. 


Where money is deposited for a special 
purpose in a bank and the bank issues a 
certificate of deposit to the person for whom 
the money is intended the holder will be a 
preferred creditor upon the failure of the 
bank. In re Security Savings Bank, Iowa, 
217 N. W. Rep. 831. 45 B. L. J. 603. 


§ 133.—Deposits of public moneys. 

Money belonging to an independent school 
district on deposit in a bank on open check- 
ing account is not entitled to a preference 
in payment upon the failure of the bank. 
Independent School District v. Porter, Ida., 
226 Pac. Rep. 1098. 45 B. L. J. 731. 


Deposits in a bank made by the treasurer 
of a school district in excess of the amount 
of the indemnity bond are without authority 
and wrongful and, upon the failure of the 
bank, the excess is entitled to a preference 
in payment over the other deposits. Leach 
v. Battle Creek Savings Bank, Iowa, 219 
W. Rep. 59;. 45 J. 618. 


A check drawn by a county treasurer pay- 
able to the city treasurer was presented to 
the drawee bank by the latter, charged to 
the county treasurer’s account, and eredited 
to the city treasurer’s account. Upon the 
insolvency of the bank it was held that the 
city was entitled to a preference in pay- 
ment since the transaction was equivalent to 
a deposit of cash and such deposit was un- 
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authorized. Leach v. Farmers’ Savings Bank, 
Iowa, 216 N. W. Rep. 748. 45 B. L. J. 552. 


§ 135.—Holder of certificate of deposit, 
cashier’s check or certified check. 


Where a bank issues a cashier’s check and 
fails before the check is presented for pay- 
ment, the holder of the check is not entitled 
to a preference in payment over the other 
creditors of the bank in the absence of evi- 
dence that the officer issuing the check issued 
it with knowledge of the bank’s insolvency. 
Peterson vy. Porter, Idaho, 266 Pae. Rep. 
429. 45 B. L. J. 527. 


The holder of a cashier's check is not en- 
titled to a preference in payment over the 
other ereditors upon the failure of the issuing 
bank even though the holder is a trustee in 
bunkruptey and the check represents a pay- 
ment made for merchandise purehased from 
the bankrupt estate. Montana-Wyoming 
Association of Credit Men v. Commercial 
National Bank, Mont., 259 Pae. Rep. 1060. 
45 B. L. J. 456. 


A bank issued a draft against an account 
in another bank which was overdrawn at the 
time. The issuing bank forwarded funds 
sufficient to meet the draft but failed be- 
fore the draft was paid. It was held that 
the holder of the draft was not entitled to 
a preference over other ereditors of the 
failed bank. Andrew y. Alta State Bank, 
Iowa, 218 N. W. Rep. 957. 45 B. L. J. 


523. 


The holder of a certified check is not en- 
titled to a preference in payment upon the 
failure of the drawee bank. Standard Oil 
Co. v. Veigel, Minn., 219 N. W. Rep. 863. 
45 B. L. J. 934. 


The holder of a draft which a bank gives 
in payment of a check drawn upon it is 
not entitled to payment as a preferred eredi- 
tor upon the failure of the bank. Leach v. 
Burton & Co. State Bank, Iowa, 219 N. W. 
Rep. 48. 45 B. L. J. 470. 


The holder of a draft drawn by one bank 
on another is not entitled to a preference in 
payment over other ereditors upon the 
failure of the drawer bank. Amos v. Baird, 
Fla., 117 So. Rep. 789. 45 B. L. J. 894. 


The holder of a draft is not entitled to 
a preference over other creditors upon the 
failure of the issuing bank. Leach vy. 
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Citizens’ State Bank, Iowa, 216 N. W. Rep. 
267. 45 B. L. J. 351. 


The owner of a draft is not entitled to a 
preference in payment upon the failure of 
the collecting bank. Colorado & S. Ry. Co. 
v. Docking, Kans., 257 Pac. Rep. 743. 45 
B. J. 37. 


Where the drawer of a check fails before 
the check is collected the holder is not en- 
titled to payment in full out of the drawer’s 
account. In re Erie Exposition Assoc., 19 
Fed. Rep. (2d) 524. 45 B. L. J. 35. 


Where a collecting bank receives a check 
on another bank in payment of a draft, uses 
the check in a clearing transaction with the 
drawee bank, and fails before remitting, the 
owner of the draft is not entitled to a prefer- 
ence in payment. Rorebeck v. Benedict Flour 
& Feed Co., 26 Fed. Rep. (2d) 440. 45 
B. L. J. 789. 


Statute making bankruptcy presumptively 
fraudulent. 


The Georgia statute (Act 1919, pp. 134, 
219) which makes bank insolvencies pre- 
sumptively fraudulent and imposes penalties 
upon the president and directors unless they 
ean show that the affairs of the bank have 
been legally administered is constitutional. 
Manley v. State, Ga., 144 S. E. Rep. 170. 
45 B. L. J. 826. 


BILLS OF LADING 


§ 158. Liability of bank where bill forged. 


Where the drawee of a draft pays it toa 
bank which holds it for collection, he will 
not be entitled to recover the money from 
the bank upon discovering that a bill of lad- 
ing attached to the draft is a forgery, the 
money in the meantime having been paid 
over to the drawer of the draft. Jacobs v. 
Banque Pour Le Commerce, 225 N. Y. Supp. 
410. 45 B. L. J. 106. 


BONDS 


§ 162. Validity. 

A clause in a bond securing deposits to 
the effect that no action should be brought 
against the surety before sixty days after 
the default nor after ninety days there- 
after is unreasonable and will not be en- 
forced. Page County v. Fidelity & Deposit 
Co., Iowa, 216 N. W. Rep. 957. 45 B. L. J. 
278. 
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§ 167. Rights of parties. 

A bond securing a sheriff’s bank deposit 
reciting that the sheriff “has certain funds 
deposited in” the bank and requiring the 
bank to turn said funds over to” the sheriff 
does not protect the sheriff as to funds de- 
posited after the date of the bond. Ingram 
v. Bank of Warsaw. N. C., 142 S. E. Rep. 
231. 45 B. L. J. 453. 


§ 170. Fidelity bonds. 

Where a fidelity bond indemnifies a bank 
against losses sustained through the dis- 
honesty of an employee disclosed within 
six months after the expiration of the bond, 
the period in which discovery may be made 
is not extended by the insolveney of the 
bank nor does the company issuing the bond 
waive the provision as to the time of dis- 
covery by permitting the bank to file notice 
of loss and proof of claim not showing the 
time when the loss was discovered. Baird 
v. Northwestern Trust Co., N. D., 217 N. W. 
Rep. 538. 45 B. L. J. 529. 


CERTIFICATES OF DEPOSIT 


Authority of bank or trust company 
to issue. 

A Georgia statute ($2280r, Bank Act, 
1919) provides that no bank shall issue a 
certificate of deposit except for money or 
instruments which are the actual equivalent 
of money. White County Bank v. Clermont 
State Bank, Ga., 140 S. E. Rep. 767. 45 
B. L. J. 238. 


§ 178. 


§181. Negotiability. 

A certificate of deposit, issued to a named 
person and “payable to himself order” is 
payable to the depositor or his order and is 
negotiable. Day & Night National Bank 
v. Coffey, 25 Fed. Rep. (2d) 403. 45 B. 
L. J. 712. 


A certificate of deposit which is payable 
to the depositor only “on return of this 
certificate properly indorsed” is non-nego- 
tiable. The holder, however, can transfer 
such rights as he has in the certificate to 
another person by assignment. State Bank 
v. Central Mercantile Bank, N. Y. 162 N. 
E. Rep. 475. 45 B. L. J. 908, 921. (Modi- 
fying 45 B. L. J. 500.) 


The fact that a certificate of deposit, 
payable twelve months after date, gives the 
bank the privilege of requiring thirty days’ 
notice of the time when payment will be de- 
manded does not destroy the negotiability of 
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the certificate. Day & Night National Bank 
v. Coffey, 25 Fed. Rep. (2d) 403. 45 B. 
L,. J. 


§199. Certificates fraudulently issued. 


A certificate of deposit issued by a cashier 
of a bank without authority was payable to 
a trustee. In an action by a transferee of 
the certificate it was held that the word 
“trustee” following the name of the pavee 
did not deprive the transferee of the status 
of a holder in due course in the absence of 
a showing that the payee transferred the 
certificate in violation of his trust or that 
an inquiry by the transferee would have 
disclosed fraud of any kind. W. J. Howey 
Co. v. Cole, Mo., 4 S. W. Rep. (2d) 861. 
45 B. L. J. 499. 


CHECKS 
Liability of drawer. 


The drawer of a check is liable to the 
holder even though a third person, who had 
agreed to deposit a sum of money to meet 
the check, fails to live up to his agreement. 
Bartlett v. Henderson & Bros., Ine., Pa., 
140 Atl. Rep. 141. 45 B. L. J. 180. 


§ 233. Holder of check cannot sue drawee 
bank. 


A check does not operate as an assign- 
ment of the deposit against which it is 
drawn in favor of the payee, and if the 
drawer of an uncertified check fails before 
it is presented the bank is justified in re- 
fusing payment. Harrison State Bank vy. 
First National Bank, Nebr., 218 N. W. 
Rep. 92. 45 B. L. J. 387. 


§ 234. Where check may operate as an as- 
signment. 

As between drawer and payee of a check 
or draft, the instrument operates as an 
equitable assignment; where the drawer fails 
before the check or draft can be collected. 
the holder is entitld to a preference in pay- 
ment. State Farmers’ Mutual Tornado In- 
surance Co. v. Cantley, Mo., 6 S. W. Rep. 
(2d) 970. 45 B. L. J. 718. 


§ 241. Check for less than one dollar. 
Section 178 of the Federal Criminal Code 
prohibiting the issuance of any obligation 
for a less sum than one dollar does not apply 
to an instrument in the following form: 
“The Bangor Furnace Co. will pay the 
bearer, on demand, fifty cents, in goods, at 
their store, in Bangor, Mich.” United 
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States v. Van Auken, 96 U. S. 366. 45 B. 


COLLECTIONS 


§ 247. Duties of collecting bank, liability 
for negligence generally. 

Where a bank receiving drafts for eol- 
lection negligently fails to present them 
promptly for payment and to return them 
promptly when payment is refused it is 
liable to the forwarding bank only for the 
damage actually caused by its negligence 
and the burden of showing such damage 
rests on the forwarding bank. Pank of Keo 
v. Bank of Cabot, Ark., 294 S. W. Rep. 49. 
45 B. L. J. 116. 


The plaintiff delivered a note, for collec- 
tion, together with collateral to a bank and 
authorized the bank to exchange the col- 
lateral for A company bonds. Later he 
authorized the bank to accept any security 
it might deem safe. The bank surrendered 
the collateral, taking as security A company 
bonds which proved worthless. It was held 
that the bank was not liable to the plaintiff. 
Stanton v. Yakima Valley Bank, Wash., 266 
Pac. Rep. 199. 45 B. L. J. 465. 


§ 255. Collection should be made in cash. 

Under Regulation J of the Federal Reserve 
Board it is permissible for Federal Reserve 
banks to send collection items direct to the 
drawee banks and to receive drafts in pay- 
ment. Odle v. Barnes, Tex., 2 S. W. Rep. 
(2d) 577. 45 B. L. J. 254. 


§ 259. Mailing check direct to drawee bank. 
Under an Alabama statute (§ 9222, Code 
1923) a bank receiving checks on an out of 
town bank for collection and forwarding 
them direct to the drawee is not guilty of 
negligence. Dudley v. Phenix-Girard Bank, 
Ala., 114 So. Rep. 188. 45 B. L. J. 434. 


§ 261.—Effect of custom. 


A collecting bank which follows an estab- 
lished reasonable custom of banks in the 
locality where it is situated in sending a 
check direct to the drawee and accepting a 
draft in payment thereof is not guilty of 
negligence. Chicago M. & St. P. Ry. Co. 
v. Federal Reserve Pank, Utah, 260 Pac. 
Rep. 262. 45 B. L. J. 261. 


§ 262.—Where depositor assents or ratifies. 

A bank may make a valid agreement with 
a depositor that it may collect checks by 
sending them direct to the drawee banks 
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and not be liable for any resulting loss. 
State v. Bismarck Bank, N. D., 220 N. W. 
tep. 636. 45 B. L. J. 939. 


A rule permitting a collecting bank to 
send checks direct to the bank on which they 
are drawn and to reeeive cash or draft in 
payment will not protect the bank where it 
sends a check to the drawee for collection 
and eredit and where the drawee fails before 
making a remittance. Stone v. Wachovia 
Bank & Trust Co., S. C., 140 S. E. Rep. 
27. 45 B. L. J. 914. 


§ 265. Collecting bank liable for its cor- 
respondents’ negligence. 

A bank which receives a check from a 
depositor, giving credit to the depositor for 
the amount, is liable to the depositor if a 
correspondent bank fails while the proceeds 
of the collection are in its possession. Clancy 
v. First State Bank, N. D., 215 N. W. 
Rep. 779. 45 B. L. J. 67. 


§ 267.—Bank not liable in such cases. 

A collecting bank is not liable for the 
negligence of its correspondent banks where 
it uses due care in selecting them. Dudley 
v. Phenix-Girard Bank, Ala., 114 So. Rep. 
188. 45 B. L. J. 434. 


§ 269.—Contract against liability. 


A printed statement on a deposit slip that 
the bank will not be liable for its correspon- 
dent’s defaults is not sufficient to establish 
un agreement by the depositor relieving the 
bank from liability. Ryan v. Columbia Na- 
tional Bank, S. C. 140 S. E. Rep. 593. 45 
B: Le J. 


The posting in the lobby of a bank of a 
printed set of rules limiting the bank’s 
liability in making collections is not suf- 
ficent to charge a depositor with notice of 
the rules and make them binding on him 
without proof that they were actually 
brought to his attention. Virtue v. Dan- 
bury State Bank, lowa, 218 N. W. Rep. 58. 
45 B. L. J. 411. 


§ 271. Failure of bank connected with coi- 
lection transactions; rights of parties. 


See also § 130. 


Where a collecting bank receives exchange 
in payment of a draft and fails while hold- 
ing the exchange, the holder of the draft is 
entitled to the exchange. Sabine Canal Co. 
v. Crowley Trust & Savings Bank, La., 113 
So. Rep. 754. 45 B. L. J. 44. 
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A bank which received a draft for collec: 
tion forwarded it to a correspondent bank 
and failed before the proceeds were re- 
mitted. The correspondent bank, after re- 
ceiving the proceeds also failed, and the 
proceeds were never received by the for- 
warding bank or by its receiver. It was 
held that the depositor of the draft was not 
entitled to a preferred claim for the amount 
of the draft against the bank in which it 
was deposited. Manual v. Bradley, S. C., 
138 S. E. Rep. 815. 45 B. L. J. 148. 


Where a bank, receiving a draft for col- 
lection, collects the draft after it becomes 
insolvent, the owner of the draft may re- 
cover the proceeds from the receiver of the 
bank if they can be traced into his posses- 
sion. Ellerbe v. Studebaker Corp., 21 Fed. 
Rep. (2d) 993. 45 B. L. J. 256. 


Where a check is forwarded to the drawee, 
which fails without remitting, the owner of 
the check is a. preferred creditor. Thomas 
v. Mothersead, Okla., 261 Pae. Rep. 363. 45 
B. L. J. 307. 


Where a draft is indorsed without restric- 
‘ion and deposited in the A bank and sent 
to the B bank which collects it and holds 
the proceeds at the time of the A bank’s 
failure, the receiver of the A bank is en- 
titled to the proceeds as against the owner 
of the draft. Arnold v. Wachovia Bank & 
Trust Co., N. C., 142 S. E. Rep. 217. 45 
B. L. J. 488. 


Where a bank collects a cash warrant by 
receiving a check on itself in payment and 
fails before remitting to the owner of the 
cash warrant, the owner will be entitled to 
a preference in payment over other creditors, 
Vermont Loan & Trust Co. v. First Na- 
tional Bank, Wyo., 260 Pace. Rep. 534. 45 
B. J. 121. 


A bank holding a draft for collection 
took a check on itself in payment and failed 
without remitting the proceeds. It was held 
that the owner of the draft was entitled to 
preference over other creditors in pay- 
ment. Andrew v. State Bank of Dexter, 
Iowa, 215 N. W. Rep. 742. 45 B. L. J. 141. 


§ 272. Title of collecting bank. 

A bank in which a check was deposited 
sent it to a correspondent “for collection 
and eredit.” The correspondent allowed the 
first bank to draw against the credit but 
failed before the check was collected. The 
drawer stopped payment. It was held that 
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the correspondent could not enforce the 
check against the drawer. O’Hara v. Texas 
National Bank, Tex., 299 S. W. Rep. 649 
45 B. L. J. 295. 


CONSIDERATION 


§ 283. Instances of sufficient consideration. 

A note taken in satisfaction of a loan is 
based on a_ sufficient consideration.  Tis- 
cornia v. Bard, Mich., 215 N. W. Rep. 243. 
45 Lie 135. 


A note executed by stockholders and 
officers of a bank, to be used in order to 
charge off the books of the bank worthless 
assets objected to by the bank examiner, so 
that the bank may be preserved as a going 
concern and its capital may not be impaired, 
is based on sufficient consideration and is not 
an accommodation note. Farmers’ State 
Bank y. Fisher, Iowa, 216 N. W. Rep. 709. 
45 B. L. J. 344. 


§824.—Commercial paper. 


The delivery of a matured note to the 
payee is a sufficient consideration for a new 
note. Sword v. Spry, Iowa, 215 N. W. Rep. 


Instances of insufficient considera- 
tion. 

A note executed by A and delivered to 
B in payment of a debt owing to B by a 
corporation, where B gives no release of the 
debt to the corporation, is not supported by 
a sufficient consideration. Glassbrenner v. 
Morgan, Mo., 296 S. W. Rep. 201. 45 B. 
L. J. 156. 


§ 288. 


§ 291. Instruments given in gambling trans- 


actions. 
See also § 504. 


A cheek drawn in Florida on a New 
York bank and delivered in settlement of a 
gambling obligation cannot be enforeed by 
the payee in the state of New York. Thuna 
v. Wolf, 228 N. Y. Supp. 658. 45 B. L. J. 
677, rev’g 45 B. L. J. 169. 


A cheek which is given to pay losses in- 
curred in a poker game cannot be enforced 
by the holder against the drawer. Moore 
v. Sehwartz, N. C., 142 S. E. Rep. 772. 45 
B. L. J. 868. 


§ 293. Want or failure of consideration. 
See also § 502. 


Where a check is given in payment for 
goods and the contract of sale is subse- 
quently canceled by mutual agreement the 
payee cannot enforee the check against the 
drawer. Pacific Ready-Cut Homes v. Bracht, 
Cal., 264 Pac. Rep. 519. 45 B. L. J. 647. 


Where the treasurer of a trust company 
misappropriated the company’s funds and 
delivered them to a person to be used in 
hetting on horse races, the money can be 
recovered from such person in an action by 
the receiver of the trust company. Newhall 
v. Kerner, 230 N. Y. Supp. 139. 45 B. L. J. 
889. 


CONTRACTS 
§ 299. 


Where a bank enters into a contract for 
the erection of a new banking house and 
later refuses to go on with the contract, it 
will be liable in damages to the building 
contractor even though its action is taken 
at the suggestion of the state banking de- 
partment. Cumberland State Bank v. White, 


Liability for damages. 


Ky., 200 S. W. Rep. 339. 45 B. L. J. 86. 
CORPORATIONS 
§ 306. Authority of corporate officers. 


An unauthorized offer to purchase real 
property made by the seeretary-treasurer of 
2 corporation is not binding on the cor- 
poration. Sterling v. Trust Company of 
Norfolk, Va., 141 S. FE. Rep. 856. 45 B. L. 
J. 666. 
§ 311. Officers executing corporate notes 
held personally liable. 


Where the officers of a corporation sign a 
note “C, J. Allen, Secretary, T. S. Sande- 
fur, President, I. A. Clark, Treasurer,” they 
will be personally liable although the name 
of the corporation appears with other printed 
matter at the top ef the note. Shanks v. 
Clark, Ark., 300 S. W. Rep. 453. 45 PB. L. 
J. 431. 


One who signs a note as president of a 
corporation without authority is personally 
liable. New Georgia Nat. Bank v. J. & G. 
Lippmann, 226 N. Y. Supp. 233. 45 B. L. 
J. 460. 


DEPOSITS 


§ 329. Effect of crediting deposits. 


A drawee bank, by mistake, eredited a 
check to the drawer’s account instead of 
charging it against the account. The mis- 
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take was later rectiiied and explained to the 
drawer, who made no objection for nearly 
seven years. It was held that he could not 
then bring up the question as to the correct- 
ness of the bank’s action. First National 
Bank v. Williamson, Iowa, 219 N. W. Rep. 
32. 45 B. L. J. 516. 


The deposit of checks in a bank and draw- 
ing against them by a customer constitutes 
the relation of debtor and creditor and the 
bank becomes the absolute owner of the 
checks so deposited, and not the agent of 
the customer to collect them. H. B. Beer 
v. Chickasha National Bank, 26 Fed. Rep. 
(2d) 36. 45 B. L. J. 869. 


§ 330. Deposit guaranty laws. 


A certificate of deposit bearing interest 
at the rate of five per cent. per annum from 
a date prior to the date of the instrument 
bears interest in exeess of the rate allowed by 
law and is not within the protection of the 
depositors’ guaranty fund. State v. Security 
State Bank, Nebr., 216 N. W. Rep. 169. 
45 B. L. J. 201. 


Bonds purchased through a bank by a 
depositor and left with the bank for safe- 
keeping were sold by the bank without the 
depositor’s knowledge or consent. On the 
insolvency of the bank it was held that the 
depositor was not entitled to payment of the 
amount of the bonds out of the state guar- 
anty fund. State ex rel. Spillman v. Clin- 
ton Sate Bank, Nebr., 218 N. W. Rep. 95. 
45 B. L. J. 376. 


Where Liberty Bonds, placed in a safe 
deposit box for safe keeping, are converted 
by the officers of the bank, the depositor will 
not be protected by the guaranty fund upon 
the bank’s failure. State ex rel. Spillman 
v. Clinton State Bank, Nebr., 218 N. W. 
Rep. 389. 45 B. L. J. 673. 


A depositor’s claim against the deposit 
guaranty fund is not affected by the fact 
that the bank has delivered forged notes 
to the depositor and charged them against 
his account, where the forgeries are not dis- 
covered by the depositor until after the 
failure of the bank. State ex rel Davis v. 
Octavia State Bank, Nebr., 219 N. W. Rep. 
241. 45 B. L. J. 716. 


A depositor in a state bank is entitled to 
the protection of the guaranty fund to the 
full amount of the deposit, where, unknown 
to the depositor, the bank receives the de- 
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posit on condition that it redeposit a por- 
tion of the funds with another bank. State 
y. Citizens’ State Bank, Nebr., 219 N. W. 
Rep. 188. 45 B. L. J. 722. 


§ 334. Liability of officers receiving de- 
posits when bank insolvent. 


In an action against the officers and di- 
rectors of a bank to hold them liable for 
receiving deposits when the bank is insol- 
vent, proof of excessive loans is not alone 
sufficient to establish the fact of the bank’s 
insolvency. Exley v. Harris, Kans., 267 
Pac. Rep. 970. 45 B. L. J. 770. 


In an action by a depositor against the 
directors of an insolvent bank to recover 
a deposit on the ground that the bank was 
insolvent at the time the deposit was made, 
it must be specifically alleged in the com- 
plaint that the bank was insolvent at that 
time. Wall v. Howard, N. C., 139 S. E. Rep. 
449. 45 B. L. J. 70. 


Paragraphs 163 and 164 of Chapter 9 
of the Revised Statutes of Kansas, 1923, 
making it unlawful for any director of a 
bank to assent to the reception of deposits 
by the bank when he has knowledge of its 
insolvency are constitutional. Ferry v. Ram- 
sey, U. S., 48 Sup. Ct. Rep. 443. 45 B. L. 
J. 504. 


Where directors of a bank permit a de- 
posit to be made at a time when they know 
the bank is insolvent, they will be liable to 
the depositor for the loss sustained by him 
as a result of the failure of the bank. 
Stoutimore v. Hershner, Kans., 267 Pac. Rep. 
19. 45 B. L. J. 891. 


§ 338. Special deposits. 

Where money is deposited with a bank 
to be paid out upon the delivery of certain 
deeds and the depositor claims that the 
deeds delivered to the bank do not convey 
good title, he may either take the title as it 
stands or repudiate the entire transaction 
and reurn the papers to the bank. He can- 
not take the title and subsequently hold the 
bank for the cost of removing the defect. 
First National Bank v. Biddle, 22 Fed. 
Rep. (2d) 11. 45 B. L. J. 64. 


Security for deposits. 

Under the Idaho statute (§39 ch. 133, 
Laws 1925) it is unlawful for any bank to 
pledge to any depositor any of its real or 
personal property as security for any de- 
posit. Porter v. Canyon County Farmers’ 
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Mutual Fire Insurance Co., Idaho, 263 Pace. 
Rep. 632. 45 B. L. J. 623. 


A bank designated as a publie depositary 
which has executed the bond required by 
law, may validly assign some of its assets 
as additional security for public money de- 
posited with it. Andrew v. Odebolt Savings 
Bank, Iowa, 214 N. W. Rep. 559. 45 B. 
L. J. 195. 


Under the laws of Utah a solvent bank 
may pledge its assets as security for de- 
posits of county funds. Pixton v. Perry, 
Utah, 269 Pac. Rep. 144. 45 B. L. J. 925. 


In the absence of a statute to the contrary 
a bank may pledge its securities to indem- 
nify a surety on a bond given to secure 
deposits of public funds. Ainsworth v. 
Kruger, Mont., 260 Pae. Rep. 1055. 45 
B. L. J. 383. 


§ 345. Deposits by corporate officials and 
other agents. 


Where 2 bank permits an officer of a 
corporation to indorse a check payable to the 
corporation and deposit it in his personal 
account, the bank will be liable to the cor- 
poration if he is unauthorized to indorse the 
check and does not account for the pro- 
eeeds. Weissman v. Banque de Bruxelles, 
224 N. Y. Supp. 555. 45 B. L. J. 241. 


When an agent opens a bank account in 
his prineipal’s name, but without the prin- 
cipal’s knowledge, and draws checks against 
the account without authority, the bank will 
be liable to the principal for the amounts 
so drawn. American Lumber Sales Co. v. 
Fidelity Trust Co., Me., 141 Atl. Rep. 102. 
45 B. L. J. 333. 


§ 347. Deposits by executors, administra- 
tors and trustees. 


Where a bank has no notice that funds 
deposited are held by the depositor in trust 
it may apply the deposit to the payment of 
notes of the depositor which it holds, with- 
out becoming liable to the real owner. Fed- 
eral Reserve Bank v. State & City Bank & 
Trust Co., Va., 143 S. E. Rep. 697. 45 BP. 
L. J. 833. 


§ 354. Deposits in two names. 

Where a person deposits money in a joint 
account under an assumed name and the 
name of another person and signs a signa- 
ture card stating that the deposit belongs to 
the two as joint tenants and upon the death 
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of either shall pass to the survivor, the sur- 
vivor is entitled to the deposit upon the 
death of the depositor. Mardis v. Steen, 
Pa., 141 Atl. Rep. 629. 45 B. L. J. 620. 

Statutes regulating joint deposits. 45 PB, 
L. J. 733, 813, 897. 


§ 356. Deposits in trust. 

Where a depositor in a home building and 
savings society makes a written transfer 
of her savings account to herself in trust 
for a hospital, there is a valid trust in favor 
of the hospital which is not revoked by the 
depositor’s subsequent oral statement that 
she regards the account as belonging to 
her; upon her death, the deposit belongs to 
the hospital. Marshall v. Franklin Society 
for Home Building & Savings, 228 N. Y. 
Supp. 270. 45 B. L. J. 616. 

Statutes regulating trust deposits. 45 
Be J... 153), SS; 897, 


§ 364. Proving deposit. 


A depositor suing to collect his deposit 
has the burden of proving that the deposit 
was made. Eads v. Commercial National 
Bank, Ariz., 266 Pac. Rep. 14. 45 B. I. 
J. 579, 


Liability for deposits on consolidation. 


A national bank which takes over the 
assets of a savings bank and agrees to pay 
all the latter’s depositors is not liable to 
a depositor who was defrauded out of the 
deposit by the president of the savings bank 
prior to the merger. Carswell v. National 
Exchange Bank, Ga., 140 S. E. Rep. 755. 
45 B. L. J. 301. 


Where a depositor’s passbook shows the 
making of a certain deposit, the fact that 
the deposit does not appear on the state- 
ments rendered by the bank and that the 
depositor neglects to examine the state- 
ments and so discover that fact will not pre- 
vent the depositor from holding the bank 
liable for the amount of the deposit. Hug- 
gins v. Commercial & Savings Bank, S. C. 
140 S. E. Rep. 177. 45 B. L. J. 1. 


DURESS 


§ 368. What constitutes duress. 

A check given to release property from 
attachment so that a public sale of it may 
proceed is not given under duress and the 
payee can enforce it against the holder. A 
sheriff was about to levy an attachment on 
certain property. Myers v. Watson, Iowa, 
215 N. W. Rep. 634. 45 B. L. J. 215. 
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EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 
§ 377. Appointment of bank or trust Com- 


pany. 

Where a trust company appointed executor 
under a will subsequently consolidates with 
a national bank under the national bank’s 
charter and ceases to exist as a result of 
the consolidation, the national bank cannot 
continue to act as executor in place of the 
trust company. Estate of Julia A. Leg- 
nard, In Matter of Accounting by Worcester 
County National Bank, Mass., 162 N. E. Rep. 
217. 45 B. L. J. 493. 


A trust company which qualifies as trustee 
under a will and later is converted into a 
national bank and still later consolidates 
with another national bank loses its right to 
act as trustee. Commonwealth-Atlantie Na- 
tional Bank, Petitioner. Re Maynard Estate, 
Mass., 158 N. E. Rep. 780. 45 B. L. J. 23. 


A national bank qualifying as adminis- 
trator and later consolidating with a trust 
company under the national bank’s charter 
does not thereby lose its corporate identity 
and may continve to act as administrator. 
In re Parsons’ Estate, Mass., 161 N. E. Rep. 


797. 45 B. L. J. 575, 635. 


§ 384. Powers and duties. 

Where a will created a trust of real estate 
and authorized the trustees to manage the 
property and to sell it, it was held that the 
trustees were authorized to lease the prop- 
erty for a term of 99 years although this 
period would extend beyond the life of the 
trust. In re Gray’s Estate, Wise., 220 N. 
W. Rep. 175. 45 B. L. J. 879. 


§ 389. Presentment and payment of claims. 

Under an Indinna statute ($ 3152, Burns’ 
1926) if a claim against an estate is filed 
more than a year after the giving of notice 
by the executor or administrator of his ap- 
pointment, it must be proseeuted solely at 
the cost of the claimant, and if not filed at 
least thirty days before the final settlement 
of the estate it is barred. Johnston v. 
Wabash Valley Trust Co., Ind., 161 N. E. 
Rep. 685. 45 B. L. J. 937. 


§ 390. Personal liability generally. 

A will provided that the expenses of the 
testator’s funeral should not exceed $300. 
The expenses amounted to $426.79. It was 
held that the executrix should be sureharged 
with the amount expended in excess of $309. 
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In re Churcehill’s Estate, 233 N. Y. Supp. 
846. 45 B. L. J. 110. 


Where two of three trustees under a will 
negligently permit the third trustee to have 
complete control of the estate’s assets they 
will be personally responsible for the looting 
of the estate by the third trustee. Brown v. 
Phelan, 228 N. Y. Supp. 466. 45 B. L. J. 
581. 


§ 391.—Investments—duty to invest and 
care required. 


An administrator who deposits funds in 
his name as administrator in a bank of good 
standing for safe-keeping until they can be 
distributed under an order of court is not 
liable for loss caused by the failure of the 
bank. Harper v. Betts, Ark., 8 S. W. Rep. 
(2d) 464. 45 B. L. J. 831, 838. 


§403. Liability for interest. 


Where an executor deposits estate funds 
in his personal account, mingling the estate 
funds with his own, he is chargeable with 
interest at the maximum legal rate. In re 
Maver’s Estate, 229 N. Y. Supp. 638. 45 
B. L. J. 841. 


§ 405. Sale of trust property. 


Where the owner of corporate stock trans- 
fers it by a deed of trust to a trust com- 
pany, to colleet and distribute the dividends 
in the manner specified in the deed, and the 
corporation subsequently consolidates with 
another corporation and the trust shares are 
exchanged for shares in the consolidated 
company, the trust company has power to 
sell the new shares even though there is no 
power of sale in the deed of trust. Mertz 
y. Guaranty Trust Co. and George MeNeir, 
N. Y. 159 N. E. Rep. 888. 45 B. L. J. 657. 


FEDERAL RESERVE BANKS 


§412. Par collections. 


Where checks on a North Carolina bank 
are forwarded to another bank for ecollee- 
tion and the latter presents them over the 
eounter of the drawee bank, requesting ensh 
or eredit, the drawee will not be entitled 
to collect a remittance charge under the 
North Carolina Statute (C. S. Supp. 1924, 
§ 2202) providing that it shall be lawful for 
banks in North Carolina to charge a fee 
not in excess of one-eighth of 1 per cent. 
on remittances covering checks. In such 
circumstances, the collecting bank and not 
the drawee bank is the remitting bank. 
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First National Bank v. People’s Bank, N. 
C., 140 S. E. Rep. 705. 45 B. L. J. 234. 


Where a non-member bank refuses to remit 
at par to a Federal Reserve Bank for checks 
drawn on the former and forwarded by the 
latter by mail, the Federal Reserve Bank 
may present the checks through an express 
company, post office, or other proper agency 
over the counter of the non-member bank 
for payment in cash, so long as it does not 
accumulate a number of checks for present- 
ment at one time for the purpose of em- 
barrassing or coercing the non-member bank; 
or it may refuse to take for collection checks 
drawn on the non-member and indicate on 
the par lists sent out by it that the non- 
member refuses to remit at par. First State 
Bank v. Federal Reserve Bank, Minn., 219 
N. W. Rep. 908. 45 B. L. J. 751. 


FORGED PAPER 


§ 419. Forged paper in general. 


Bulletin issued by the National Better 
Business Bureau explaining who must bear 
the loss in eases involving check forgeries 
and alterations and describing the value of 
insurance and protective devices. 45 B. L. 
J. 823. 


§420. Liability of bank to drawer where 
bank pays check bearing forged signa- 
ture. 


A bank which pays a check bearing a 


forgery of the drawer’s signature is liable 
to the drawer. Vanausdol v. Bank of Odessa, 


Mo., 5 S. W. Rep. (2d) 109. 45 B. L. J. 
420, 
§ 426. Drawee allowed to recover money 


paid on check bearing forged signa- 
ture. 

Where the treasurer of a trust company 
fraudulently issues checks drawn on the 
company and signed in a fictitious name 
and the payee deposits them in a bank which 
collects them, the trust company may re- 
cover the balance remaining in the collect- 
ing bank after notice to the latter of the 
fraud without making the payee of the 
checks a party to the action. Newhall v. 
Longacre Bank, N. Y., 162 N. E. Rep. 23. 
45 B. L. J. 702. 


A drawee bank may recover the money 
paid on a check bearing a forged drawer’s 
signature where the bank to which payment 
was made eredited the check to the deposi- 
tor’s account without allowing him to draw 
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against the credit: American Surety Co. v. 
Industrial Savings Bank, Mich., 219 N. W. 
Rep. 689. 45 B. L. J. 856. 

§ 429. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 


Where an agent authorized to make col- 
lections in cash and checks, without au- 
thority, indorses a check payable to the 
order of his principal and collects the pro- 
ceeds, the drawee bank will be liable for 
the amount to the drawer of the check. 
Atkinson v. Bank of Nashville, Ark., 1S. W. 
Rep. (2d) 545. 45 B. L. J. 675. 


A bank is liable to a depositor when it 
pays checks drawn by the depositor on for- 
geries of the payees’ indorsements. Couture 
v. Ocean Park Bank, Cal., 263 Pac. Rep. 
316. 45 B. L. J. 338. 


Where a depositor discovers that his bank 
has paid checks of his on forged indorse- 
ments he must return the checks to the 
bank so that it may proceed against the 
indorsers, before he can bring action against 
the bank. Showers v. Merchants’ National 


Bank, Pa., 142 Atl. Rep. 275. 45 B. L. J. 
582. 
§ 432. Drawee bank may recover money 


paid on forged indorsement. 

Where a bank pays a check bearing a 
forged indorsement and is reimbursed by an 
insurance company it may sue the collecting 
bank for the benefit of the insurance com- 
pany without making the drawer of the cheek 
a party to the action. First National Bank 
v. Merehants’ Trust Co., N. J., 140 Ati. 
Rep. 582. 45 B. L. J. 247. 
$439. Depositor’s duty to examine returned 
vouchers and report irregularities to 
bank. 


Where a depositor employs a public ac- 
countant to examine his bank statements and 
the accountant fails to discover that certain 
checks were paid on forgeries of the de- 
positor’s signature, the depositor has per- 
formed his duty to the bank in this regard 
and the bank is liable to him for the amount 
of the checks. Takenaka v. Bankers’ Trust 
Co., 229 N. Y. Supp. 459. 45 B. L. J. 793. 
§ 445. Depositor’s duty to give notice upon 
discovering forged indorsement. 

Where a depositor discovers that checks 
issued by him have been paid on forged 
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indorsements he must promptly notify the 
bank; otherwise the loss will be on the de- 
positor and not on the bank. National 
Surety Co. v. Bank of the Manhattan Co. 
(October, 1928). 45 B. L. J. 911. 


Bank collecting on forged indorse- 
ment liable to true owner. 

A bank which collects a check on a for- 
gery of the payee’s indorsement is liable to 
the payee for the amount of the check. 
Markovich v. American Exchange Irving 
Trust Co., 229 N. Y. Supp. 110. 45 B. L. J. 
881. 


§ 448. 


A bank which collects a check on a forged 
indorsement is liable for the amount to the 
payee or other rightful owner of the check. 
George v. Security Trust & Savings Bank, 
Cal. 267 Pac. Rep. 560. 45 B. L. J. 650. 
§453. Check delivered to impersonator — 
rights of drawee bank. 


A soldier applied for an allowanee for 
his wife “H. DD.” The government issued a 
number of checks payable to “H. D.” whieh 
she indorsed and collected through the de- 
fendant bank. Upon discovery that the 
payee was not the soldier’s wife, it was held 
that the defendant was not liable to the 
government since the payee’s indorsements 
were made hy the person intended by the 
government. United States v. Liberty In- 
surance Bank, 26 Fed. Rep. (2d) 493. 45 
B. L. J. 783. 


GIFTS 


Delivery is essential to the validity 
of a gift. 

At the time of his death, W. T. Hudson 
was in possession of two certificates of de- 
posit, payable to the order of himself or Joe 
Hudson, his son. The money on deposit 
consisted of W. T. Hudson’s savings. It 
was held that the administrator of Hudson’s 
estute was entitled to the money since the 
certificates had never been delivered to his 
son and without such delivery there could 
be no gift. Hudson v. Bradley, Ark., 4 
S. W. Rep. 534. 45 B. L. J. 572 


§ 463. 


Where a person deposits money in a bank 
in the name of his son without informing the 
son of the deposit or giving him the pass- 
book, there is no valid gift; upon the death 
of the depositor the deposit belongs to his 
estate and not to the son. Peters’ Adminis- 
trator v. Peters, Ky., 6S. W. Rep. (2d) 499. 
45 B. L. J. 776. 
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§ 464. Gifts causa mortis. 


The following order to a bank does not 
create a valid gift causa mortis: “Inclosed 
please find pass book. I wish to close my 
account and if possible to sell my Liberty 
bond. Kindly pay the balance of my ac- 
count to John J. Fonner. It is necessary 
to close the account at once as I am very 
ill and must have the money.” Paddock v. 
Fonner, Cal., 258 Pac. Rep. 423. 45 B. L. 
J. 159. 


The following writing signed by a bank 
depositor constitutes a valid gift in favor 
of the depositor’s brother and entitles him to 
the deposit on the depositor’s death: “I here- 
by request that my checking account be made 
joint with my brother E. J. M. for him to 
check on only in ease of my death.” First 
National Bank v. Mulich, Colo., 266 Pace. 
Rep. 1110. 45 B. L. J. 704. 


The owner of a certificate of deposit told 
a friend to get it from his suit case and to 
keep it in a safe place, saying that it was 
for the owner’s daughter. The friend put 
the certificate in his safe. On the owner’s 
death it was held that there was a valid 
gift causa mortis in favor of the daughter. 
Rosenau v. Merchants’ National Bank, N. 
D., 216 N. W. Rep. 335. 45 B. L. J. 268. 


The statement by the owner of a bank 
deposit that he wanted his daughter to have 
the deposit when he died, in the absence of 
a delivery of the passbook to the daughter, 
did not constitute a valid gift. In re Sie- 
racki’s Estate, 229 N. Y. Supp. 247. 45 
B. L. J. 689. 


§ 465. Gifts of negotiable instruments. 

Where the drawer of a check delivers it 
to the payee as a gift the payee must col- 
leet the check during the lifetime of the 
drawer in order to be entitled to the pro- 
ceeds. In re Brown, 226 N. Y. Supp 1. 
45 B. i. J. 9. 


Where the owner of a certificate of de- 
posit for $1,000 signs an order directing the 
bank to “turn the 1,000 dollars I have on 
your bank to Miss Grace Steffen” and delivers 
the order to the father of the donees such 
action operates to transfer to the donee the 
title to the fund, even though the certificate 
is indorsed “in case of death pay this order 
to brother.” Steffen v. Davis, S. D., 217 
N. W. Rep. 221. 45 B. L. J. 413. 
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GUARANTY 


$468. Guaranty in general. 


The president of a bank, offering to an- 
other bank for discount notes executed by 
a third party, agreed to indorse the notes 
personally, and stated that his bank was 
behind the loan and would protect him on his 
indorsement. It was held that the presi- 
dent’s statement did not constitute a guar- 
anty by the bank. Union State Bank v. 
Dexter State Bank, N. Mex., 261 Pac. Rep 
818. 45 B. L. J. 320. 


§ 472. Continuing guaranties. 


A surety bond recited that it was given 
to secure a corporation from loss by reason 
of deposits which it might make in a bank 
“from time to time.” It was held that the 
sureties could not defend against an action 
on the bond on the ground that such bond 
was intended to be effective for six months 
only, as the words “from time to time” in- 
dicated the continuing guaranty. Farmers’ 
Co-Operative Creamery Co. v. Huhn, Mich., 
216 N. W. Rep. 370. 45 B. L. J. 220. 


HOLDERS IN DUE COURSE 


$482. Holder must take without notice of 
defect. 


The fact that the transferee of certificates 
of deposit knew that the payee of the cer- 
tificates was heavily in debt and paying 
eight per cent. interest on his indebtedness 
while the certificates bore only three per 
cent. interest does not show knowledge on the 
part of the transferee that the certificates 
were issued without consideration. Com- 
merce Trust Co. v. MeGirk State Pank, Mo.. 
300 S. W. Rep. 526. 45 B. L. J. 407. 


§ 483.—Purchaser held put on notice. 


The receiver of a bank is not entitled to 
recover on a note given in payment for 
stock of the bank purchased from the presi- 
dent where it appears that the stock was 
purchased in reliance on fraudulent repre- 
sentations of two directors of the bank and 
it does not appear that the bank paid value 
for the note or took it without notice of the 
fraud. Williams v. Green, 23 Fed. Rep. 
(2d) 796. 45 B. L. J. 369. 


The maker of a note containing the words 
“this note is secured by a chattel mortgage” 
defended on the ground that the goods for 
which the note was given had been returned 
under a elause in the mortgage. It was 
held that a purchaser of the note from the 
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payee was put on notice and that the de- 
fense was good. Securities Investment Co. 
v. Maxwell, 226 N. Y. Supp. 273. 45 B. 
L. J. 474. 


§ 484. Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

Where a bank takes express company 
money orders signed by the company’s agent 
and payable to the bank’s cashier and ap- 
plies part of the proceeds in satisfaction of 
the agent’s individual debt to the bank, the 
bank is not a holder in due course. Ameri 
can Railway Express Co. v. Gallup State 
Bank, N. Mex. 264 Pae. Rep. 947. 45 B. 
L. J. 589, 


§ 495. Holder must take for value. 


Where the payee of a draft indorses it 
to a bank for value and the drawer stops 
payment on the draft, the bank will be per- 
mitted to enforce it against the drawer. 
Bank of California v. Young, Ore., 260 Pae. 
Rep. 227. 45 B. L. J. 223. 


§ 496. Crediting proceeds to customer’s 
account. 


Where a bank eredits the proceeds of a 
note to the account of the payee it is a 
holder in due course only to the extent of 
the amount paid out to the payee before 
receiving notice that the maker has a de- 
fense on the note. Cedar Rapids Nat. Bank 
v. Snoozy, N. D., 215 N. W. Rep. 96. 45 
J. 73, 


§ 497. Paper received as collateral. 

An existing antecedent debt affords suf- 
ficient consideration to make one who ac- 
cepts a negotiable instrument before ma- 
turity as collateral security for such debt a 
holder for value. Commerce Trust Co. v. 
MecGirk State Bank, Mo., 300 S. W. Rep. 
526. 45 B. L. J. 407. 


§ 498. Amount paid. 


Unless other circumstances imputing bad 
faith on the part of the purchaser are 
shown, the mere fact that he purchased 
paper at an excessive discount rate will not 
deprive him of the status of a holder in due 
course. Pacifie States Automotive Finance 
Corp. v. Addison, Ida.. 261 Fae. Rep. 683. 
45 B. L. J. 206. 


§ 499. Effect of indorsement. 

The following indorsement is sufficient to 
transfer title and constitute the holder a 
holder in due course: “For value received, 
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I guarantee payment and waive protest to 
F. A. Sword.” Sword v. Spry, Iowa, 215 
N. W. Rep. 737. 45 B. L. J. 78. 


§502. Want or failure of consideration not 
a defense. 

The payee of a note given for the accom- 
modation of a third party who pays full con- 
sideration therefor to the third party, with- 
out knowledge that the note is accommoda- 
tion paper, is a holder for value and is en- 
titled to recover on the note against the 
maker. Traub & Mantz Mortgage Corp. \. 
Schreiber, Minn., 216 N. W. Rep. 314. 45 
B. L. J. 209. 


The defense of want of consideration is 
not good as against a bona fide purchaser 
of a note. Burnstein v. Simmonds, Cal., 
261 Pac. Rep. 496. 45 B. L. J. 354. 


§504. Instrument given in gambling trans- 
action. 

A statute making instruments delivered 
in payment of gambling debts void does not 
apply to a check originally delivered for a 
lawful debt and transferred by the payee 
in payment of a gambling debt. Bernstein 
v. Fuerth, 229 N. Y. Supp. 791. 45 B. L. 
J. 761. 


INDORSEMENTS 


§522. Form of indorsement. 

The plaintiff purchased a note indorsed 
us follows: “This indorsement is made sub- 
ject to all conditions of the separate con- 
tract in writing of which this note is a ~--* 
of the same transaction.” In an action on 
the note it was held that the plaintiff took 
the note subject to the conditions of the 
separate written contract. Randles_ v. 
Gully, Okla., 262 Pac. Rep. 201. 45 B. L. 

INSURANCE 


§ 558. Liability on Policies. 

Where checks against a certain account 
are required to be signed by two persons and 
one of them subseribes the name of the other, 
without authority, to a number of checks 
drawn on the account, the loss which the 
bank sustains is covered by a forgery bond 
protecting the bank against loss arising 
through the payment of forged or raised 
checks or (genuine) checks bearing forged 
indorsements. Manufacturers’ & Traders’ 
Trust Co. v. Meyer Malt & Grain Corp., 
229 N. Y. Supp. 615. 45 B. L. J. 903. 
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A bond indemnifying a bank against loss 
by statutory larceny covers a loss through 
the act of a depositor in knowingly de- 
positing a forged check and later withdraw- 
ing the proceeds. Trade Bank v. United 
States Fidenty, & Guaranty Uo., 229 N. Y. 
Supp. 93. 45 B. L. J. 849. 


Where a bank takes out insurance on the 
life of a debtor and the proceeds are paid 
to the bank upon the debtor’s death, the 
burden is upon the borrower’s administrator, 
in an action against the insurance company 
to prove that there was no debt owing to the 
bank and that the proceeds should have been 
paid to the debtor’s estate rather than to 
the bank. Shelby v. Union Life Insurance 
Co., Ark., 7 S. W. Rep. (2d) 778. 45 B. 
Ay, B20. 


Where a bank pays money to a depositor 
in the belief that a check previously de- 
posited by him has been collected, and such 
check turns out to ke a forgery, the loss is 
eovered by a bond insuring the bank against 
loss “through robbery, larceny (whether com- 
mon law or statutory),” ete. Trade Bank 
v. United States Fidelity & Deposit Co., 
229 N. Y. Supp. 251. 45 B. L. J. 251. 


An indemnity bond insuring against the 
loss through robbery, larceny, burglary or 
theft of securities, while located in certain 
specified places, does not cover the loss of 
securities resulting from false representa- 
tions made over the telephone by a person 
at a distance of one hundred miles from the 
place where the securities were located. Kean 
v. Maryland Casualty Co., 223 N. Y. Supp. 
$73. 45 B. L, J. 167. 


INTEREST 


§ 569. Time when interest starts to run. 


A note containing no provision for in- 
terest carries interest at the legal rate from 
maturity although no demand for payment 
is made at maturity. Nesbit v. MacDonald. 
Cal. 263 Pac. Rep. 1007. 45 B. L. J. 607. 


§574. Conflict of laws. 


A note containing no provision for in- 
terest, carries interest from maturity at the 
legal rate in foree in the state where the 
note is sued on, not the state where the note 
was delivered. Nesbit v. MacDonald, Cal., 
263 Pac. Rep. 1007. 45 B. L. J. 607. 


| 
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INVESTMENTS 


§576. Investments. 


An instrument, which is designated as a 
gold note, but which is in legal effect a 
bond, is not a legal investment for state 
banks in Kansas. Security State Bank vy. 


Bone, Kans., 260 Pac. Rep. 639. 45 B. L. 
J. 132. 

LETTER OF CREDIT 
§579. Letters of credit. 


A letter of credit given pursuant to a con- 
tract for the sale of Java sugar f. o. b. 
Philadelphia and providing for shipment by 
steamer from Java to Philadelphia does 
not require the steamer to be continuously 
destined to Philadelphia from the inceptior 
of the voyage. Lamborn vy. National Bank 
ot Commerce, U. S., 48 Sup. Ct. Rep. 378 
45 B. L. J. 535. 


When a bank issues a letter of credit pro- 
viding that drafts drawn against it will be 
honored upon presentment of certain docu- 
ments, such documents must be presented 
before the bank can be required to pay the 
drafts; and the documents furnished must 
compiy with the requirements of the letter 
of credit. De Sousa v. Crocker National 
Bank, 23 Fed. Rep. (2d) 118 45 B. L. 
J. 585, 


A bank which has discounted a draft 
drawn against a letter of credit, with bill 
of lading attached, is not liable for a breach 
of the contract on the part of the seller 
respecting the quality of the goods soli, 
even though the bill of lading shows that 
they were not shipped in ventilator cars as 
required by the letter of credit. Bank of 
Italy v. Colla, Ohio, 161 N. E Rep. 330. 
45 B. L. J. 661. 


LIBEL AND SLANDER 


§581. Libel and slander. 


A false communication from the A bank 
to the B bank to the effect that an employee 
of the B bank, who was formerly employed 
by the A bank, misappropriated funds of 
the latter is not a privileged communication 
unless it was made in response to an in- 
quiry by the B bank. If the communication 
was volunteered the A bank may be held 
liable in damages for libel. Draper v. Hell- 
man Commercial Trust & Savings Bank, Cal., 
263 Pac. Rep. 240. 45 B. L. J. 506. 


LAW JOURNAL xvii 


The act of a drawee bank in marking a 
check “signature forged” and returning it 
to the depositor does not render it liable 
in damages to one who negotiated the check 
where the bank acted in good faith. Fields 
v. Page Trust Co., N. C., 142 S. E. Rep. 7. 
45 B. L. J. 715. 


LIEN AND SET-OFF 
§587. Deposit by agent. 


When an agent deposits funds belonging 
to his principal in the agent’s individual 
account, the bank will not be permitted to 
apply the deposit to the satisfaction of a 
debt owing to it from the agent unless it 
appears that the bank had no knowledge as 
to the principal’s ownership of the funds 
and also that the bank altered its position 
in reliance on the deposit, for instance, by 
extending credit to the agent. Swift & Co. 
v. Hammond Farmers’ Ass’n, 22 Fed. Rep. 
(2d) 166. 45 B. L. J. 59. 


Where a bank has knowledge of facts 
sufficient to put it on notice that funds 
depusited by a commission merchant belong 
to another, the bank cannot, as against the 
true owner, set off such funds against the 
individual indebtedness of the depositor to 
the bank. First National Bank vy. Dunean, 
Okla., 260 Pac. Rep. 491. 45 B. L. J. 92. 


An agent collected for his principal the 
amount due on a mortgage and deposited the 
proceeds in a bank to the eredit of a com- 
pany in which he was interested. The bank 
having no notice of the true ownership of 
the funds applied them on a note of the 
company. It was held that the principal 
was entitled to recover the money as the 
bank had not changed its position by ex- 
tending credit after the agent made the de- 
posit. Citizens’ & Southern Bank v. Fayram, 
21 Fed. Rep. (2d) 998. 45 B. L. J. 373. 


§601. Special deposits. 


A bank may not apply an escrow deposit 
to the payment of the depositor’s notes 
which it holds. Merchants’ & Farmers’ Bank 
& Trust Co. v. Hammond Motors Co., La., 
113 So. Rep. 763. 45 B. L. J. 26. 

§605. Demand or matured note of de- 
positor. 

Under the laws of North Dakota a bank 
cannot charge against a deposit a debt due 
it from the depositor, or appropriate the 
deposit for the purpose of paying the debt 
without legal process or the consent of the 
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depositor. First International Bank v. 
Brehmer, N. D., 215 N. W. Rep. 918. 45 
B. L. J. 346. 


$611. Unmatured debt of insolvent person. 


A trust company to which an insolvent 
corporation is indebted on a trade acceptance 
not yet due may set off the unmatured debt 
against the corporation’s deposit. Leech v. 
Campbell & Dunean, N. J., 142 Atl. Rep. 
364. 45 B. L. J. 727. 


§ 621. Depositor’s right of set-off. 


One of two joint depositors may set off 
one-half of the deposit against a note of 
his held by the bank. Mobley v. Powell, 
Ga., 140 S. E. Rep. 795. 45 B. L. J. 298. 


A deposit made to induce a bank to make 
a loan to a third party may not be set off 
against such loan. Clarkson v. Peurifoy, 
S. C., 140 S. E. Rep. 262. 45 B. L. J. 198 


§ 631. Excessive loans. 

Where a bank makes an excessive loan to 
a corporation and takes a note signed by 
individuals to conceal the fact of the loan, 
the corporation is liable on the note. 
Doyle Dry Goods Co. vy. Doddridge State 
Bank, Ark., 298 S. W. Rep. 863. 45 B. 
J; 316. 


Loans by non-banking corporations. 

The New York Banking Law, § 140, pro- 
hibits non-banking corporations from em- 
ploying any part of their capital for the 
purpose of making discounts and provides 
that notes discounted by any such company 
shall be void. Meserole Securities Co. v. 
Cosman, 226 N. Y. Supp. 667. 45 B. L. J. 
415. 


MORTGAGES 


§ 685. Sale of mortgaged property. 

Where a bank, as chattel mortgagee, sells 
the mortgaged property in a foreclosure 
sale to satisfy its claim, it is bound in 
good faith to obtain the best possible price. 
Otherwise the sale may be set aside as 
fraudulent under the National Bankruptcy 
Act. Johnson v. People’s State Bank, 22 
Fed. Rep. (2d) 211. 45 B. L. J. 7. 


Where a chattel mortgagee sells the mort- 
gaged property without the mortgagor’s con- 
sent and without complying with the statu- 
tory provisions regulating foreclosure and 
the amount realized from the sale is less 
than the amount of the note secured by the 
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mortgage he will not be permitted to re- 
cover the deficiency from the mortgagor. 
Garrett v. Soucie, Ida., 267 Pac. Rep. 1078 
45 B. L. J. 741. 


NATIONAL BANKS 


§ 702. Powers of national banks generally. 

A national bank, in selling a real estate 
mortgage held by the bank, has no au- 
thority to enter into a contract to repur- 
chase the mortgage. Greene v. First Na- 
tional Bank, Minn., 215 N. W. Rep. 213. 45 
B. L. J. 185 


§710. National bank not liable as guar- 
antor. 


A national bank is not liable on an agree- 
ment to indemnity its cashier against lia- 
bility on an exeecutor’s bond which the 
eashier signs as surety for a customer of 
the bank at the bank’s request. Greene v. 
Knox & Adams, Utah, 265 Pac. Rep. 9238. 
45 B. L. J. 417. 


§ 711.—Bank held liable. 


While a national bank cannot bind itself 
hy a contract of guaranty made solely for 
the benefit of another, a contract of guar- 
anty made by such a bank for its own bene- 
fit is valid and binding. Southern Exchange 
Bank v. First National Bank, Ga., 141 S. 
E. Rep. 323. 45 B. L. J. 540. 


NEGOTIABILITY 


§ 740. Instrument payable out of particular 
fund is non-negotiable. 

A note given in payment for merchandise, 
which recites that it is “to be liquidated by 
payments received on account of sale of such 
merchandise,” is not negotiable. Glendora 
Bank vy. Davis, Call, 267 Pace. Rep. 311. 
45 B. L. J. 645. 


§ 753. Certainty as to time of payment — 
security clauses. 

A note is made non-negotiable by a pro- 
vision that if the holder at any time deems 
himself insecure he may demand additional 
security from the maker and that, if the 
maker fails to provide such security the 
note shall at once become due. First Na- 
tional Bank v. McCartan, Iowa, 220 N. W. 
Rep. 364. 45 B. L. J. 744. 


A note payable to a bank is rendered non- 
negotiable by a clause to the effect that if 
the bank at any time deems itself insecure 
it may take over any funds the maker has 
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on deposit with it and credit them on the 
note. First State Bank v. Barton Okla.. 
263 Pac. Rep. 142. 45 B. L. J. 484. 


§ 755. Instruments due on default as to 
interest. 

The negotiability of a promissory note is 
not affected by a provision that in case of 
default in payment of principal or interest 
the note shall become due without further 
notice, “at the option of the holder.”’ La Due 
v. Bird, S. D. 215 N. W. Rep. 490. 45 B. 


§ 757. Provisions for extension of time. 


The negotiable character of a note, due on 
a specified date, is not destroyed by a stipu- 
lation that the time may be extended with- 
out notice to the sureties on the note, there 
being no provision in the note requiring an 
extension of time to be granted. Whitfield 
vy. Cohutta Banking Co., Ga., 143 S. E. Rep. 
40 J. 137. 


The negotiability of a promissory note is 
not destroyed by a provision to the effect 
that the makers, indorsers, guarantors and 
sureties waive presentment, protest and 
notice, and consent that the time of pay- 
ment may be extended without notice to 
them. Security National Bank v. Gunderson, 
S. D., 216 N. W. Rep. 595. 45 B. L. J. 249. 


Incomplete instrument. 

The failure to fill in a pronoun “I” or 
“We” in the space provided therefor in a 
promissory note does not render the note 
non-negotiable. Securities Investment Co. v. 
Harrod Bros., Ky., 7 S. W. Rep. (2d) 492 
45 B. L. J. 767. 


NON-NEGOTIABLE PAPER 


§771. Non-negotiable paper. 

The indorsement of a non-negotiable note 
has the effect of an assignment only. It 
does not create the statutory liability im- 
posed upon the indorser of a negotiable in- 
strument by the Uniform Negotiable In- 
strument Act. Hayter v. Dinsmore, Kans., 
265 Pac. Rep. 1112. 45 B. L. J. 519. 


NOTARIES 


§789. Competency of officers and stock- 
holders to act as notary in protest- 
ing paper belonging to the bank. 

A notary is not disqualified from protest- 
ing paper held by a bank because of the 
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fact that he owns stock in the bank or is 
one of its officers. Joberts v. International 
Bank, 25 Fed. Rep. (2d) 214. 45 B. L. J. 
418. 


NOTICE OF DISHONOR 


§799. By whem notice may be given— 
agent. 

Where a bank in which a check is de- 
posited sends it to another bank and the 
latter bank gives notice of dishonor to the 
indorser, such notice is sufficient. Bank of 
Alpena v. Meyers, Ark., 6 S. W. Rep. (24) 
22. 45 B. L. J. 729. 


§ 838. Failure to give notice excused. 


Where the drawer of a check withdraws 
his deposit before the check is presented the 
holder need not give notice of dishonor to 
charge the drawer with liability. Gilman 
v. F. O. Bailey Carriage Co., Me., 141 Atl. 
Rep. 321. 45 B. L. J. 419. 


§ 848. Notice by mail valid though not de- 
livered. 

Where notices of dishonor are sent to the 
accommodation indorser of notes on the day 
on whieh the notes mature, the indorser will 
be charged with liability even though the 
notices are stolen from the mail. St. George 
Paper Co. v. Troup, Conn., 142 Atl. Rep. 
816. 45 B. L. J. 887. 


§851. Waiver of notice. 

A waiver of notice written at one end of 
the back of a note does not bind an in- 
dorser signing at the other end. Stuhldreher 
v. Dannemiller, Ohio, 158 N. E. Rep. 556. 
45 B. L. J. 83. 


OFFICERS OF BANKS 


§ 868. Authority of cashier. 

The assignment for collection of notes held 
by a bank by the cashier is not invalid under 
§ 11762 of the Missouri Revised Statutes 
of 1919 providing that the cashier of a bank 
may not indorse notes of the bank without 
authority from the board of directors, Greg- 
gers v. Gleason, Mo., 299 S. W. Rep. 633. 
45 B. L. J. 567. 


§ 883. Liability of bank for cashier’s act. 


Where the eashier of a bank wrongfully 
loans a depositor’s money to himself without 
security and the eustomer, on finding this 
out, takes the eashier’s note for the amount, 
the customer thereby ratifies the transae- 
tion and cannot, thereafter, hold the bank 
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liable for the loss sustained. Petray v. First 


National Bank, Cal., 267 Pace. Rep. 711. 
45 B. L. J. 852. 


Where the cashier of a bank makes a con- 
tract which is unauthorized to make, and 
the bank receives a benefit resulting from 
his unauthorized act, the bank cannot re- 
pudiate his act on the ground that it was 
unauthorized. First National Bank v. First 
National Bank, Okla., 265 Pace. Rep. 1051. 
45 B. L. J. 570. 


A bank is not liable for losses to a de- 
positor as a result of investments made for 
her by the bank’s cashier, where the bank 
had no knowledge of the transactions and 
ceived no benefit therefrom. Olmstead v. 
Glendora Bank, Cal., 265 Pae. Rep. 500. 
45 B. L. J. 476. 


§ 884. 


Where the cashier of a bank and a de- 
positor enter into a conspiracy to defraud 
the bank by having the cashier pay checks 
drawn by the depositor without charging 
them against the depositor’s account, both 
parties are responsible to the bank for its 
loss. Columbia Bank v. Markgraf, Wise.. 
218 N. W. Rep. 712. 45 B. L. J. 329. 


Personal liability of cashier. 


§ 890. 


The cashier and assistant cashier of an 
insolvent bank are not entitled to a prefer- 
ential lien on the assets for salaries earned 
within 90 days of the appointment of the 
receiver under the Tennessee statute (Shan- 
non’s Code, § 3564) providing for a prefer- 
ential lien in favor of “all employees and 
laborers of any corporation” upon insol- 
vency. State ex rel. McConnell v. People’s 
Bank & Trust Co., Tenn., 296 S. W. Rep. 
12. 45 B. L. J. 150. 


Compensation of cashier, 


§906. Liability of directors for dishonesty 
of officers. 


The cashier of a bank assisted the mana- 
ger of corporations having accounts in the 
bank to misappropriate funds of the cor- 
porations by charging against their accounts 
personal checks of the manager and credit- 
ing to his account checks payable to the 
corporations. It was held that the directors 
of the bank were not liable to the corpora- 
tions for their losses, it appearing that the 
directors had not authorized the unlawful 
acts of the eashier nor failed to do any- 
thing they were required to do to prevent 
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such acts. Cory Mann George Corp. v. Old, 
23 Fed. Rep. (2d) 803. 45 B. L. J. 330. 


§947. Personal liability of officer of bank. 
Where the officers of a bank permit the 
payment of overdraft checks, the officers 
are personally liable for the amount of the 
overdrafts under the South Dakota Statute, 
§ 8990, R. C. 1919. Smith v. Sletten, S. 
D., 216 N. W. Rep. 945. 45 B. L. J. 94. 


Money contributed by directors to meet over- 
draft of customers. 


Where the directors of a bank contribute 
money to the bank to meet a deficit caused 
by the payment of overdrafts by a depositor 
and the depositor subsequently pays to the 
bank the amount of the overdrafts, they 
are entitled to recover the money contributed. 
Eisele v. First National Bank, N. J., 142 
Atl. Rep. 29. 45 B. L. J. 695. 


Criminal liability — North Carolina. 

The North Carolina statute (Chap. 62, 
Laws 1927) making it a misdemeanor for 
any person or corporation to issue a check 
or draft on a bank, knowing that the same 
is drawn against insufficient funds, is con- 
stitutional. State v. Yarboro, N. C., 140 
S. E. Rep. 216. 45 B. L. J. 11. 


PATENT RIGHT NOTES 
§976. To what notes statutes apply. 


The Arkansas Statutes (§ 7956-7958, C. & 
M. Digest) providing that notes given for a 
patented article are void unless thev are 
executed on a printed form and show upon 
their faces that they were given for patented 
articles do not apply to notes given for 
articles bearing a trade-mark registered in 
the United States Patent office. Broadway 
Bank v. Mason, Ark., 4 S. W. Rep. (2d) 
5. 45 B. L. J. 698. 


PAYEE 


Construction of instrument as to 
payee. 


The fact that, for the convenience of the 
real owner of a note, the note is made 
payable to the order of a bank, which has 
no interest in the note, does not render the 
note void. Plake v, White, Mo., 300 S. W. 
Rep. 313. 45 B. L. J. 228. 


§ 978. 


A note payable to the “order of the Gib- 
ford Chemical Co., by R. B. Gibford” is not 
payable to a fictitious payee (under a statute 
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making an instrument payable to bearer 
when payable to a fictitious person to the 
knowledge of the maker), even though it 
appears that the company name was a trade 
name under which Gibford conducted his 
business while the makers thought it was 
the name of the corporation. Sehipfer v. 
Stone, Towa, 218 N. W. Rep. 568. 45 RB. 
L. J. 670 


PAYMENT 


Payment before maturity or with- 
out taking up instrument. 


§ 985, 


Where a school district pays warrants 
issued by it without taking up the warrants 
it will be liable to a bank whieh purchased 
them in good faith even though the schosl 
district’s check bears a notation indicating 
that it is given in payment for the warrants 
and the check is deposited for collection in 
the bank by whieh the warrants were pur- 
chased. First National Bank v. School Dis- 
trist No. 15, Minn., 217 N. W. Rep. 366. 
45 B. L. J. 284. 


§ 994. Payment to person other than holder. 


The makers of a note when sued thereon 
contended that they had paid it to a loan 
company from which the holder had pur- 
chased it. In the absence of evidence show- 
ing that the loan company was the holder's 
agent, it was held that the makers made 
the payment at their risk. Monroe v. Kit- 
terer, Okla., 260 Pac. Rep. 479. 45 B. L. 
J. 357. 


After the assignment of a note and mort- 
gage the loan covered by the mortgage was 
sold subject thereto. The purchasers made 
a payment on the note to the payee. It was 
held that this payment was made at the pur- 
chaser’s risk since it appeared that the 
payee was not the assignee’s agent for the 
purpose of collecting the note. Lind vy. 
Smith, Okla., 262 Pae. Rep. 663. 45 B. 
378. 


§ 997. 


Where a bank shows that it paid certain 
checks drawn by a depositor the depositor 
will be liable for the amount even though 
the checks are not charged against his ae- 
count and not entered on the statements 
sent to the depositor; he statements are net 
conclusive. Veneri v. Draper, 22 Fed. Rep. 
(2d) 33. 45 B. J. 2. 


Payment of checks. 
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A person negotiating with three indi- 
viduals acting under the name of a cor- 
poration which they intended to organize 
delivered to them a check payable to the 
corporation. One of the three deposited the 
check in his personal account and after the 
corporation was organized paid over the 
proceeds to it. The drawer sued the bank to 
recover the amount of the check contending 
that the bank had paid it to one unauther- 
ized to reecive payment. It was held that 
the persons who were acting under the cor- 
porate name were those whom the plaintiff 
intended to receive payment and payment 
to one of them was not unauthorized. Alent 
v. Bank of United States, 226 N. Y. Supp. 
45 J. 341. 


§ 998, 


Where a depositor presents a check for an 
amount larger than the deposit the bank is 
not required to make any payment what- 
ever thereon. Eads vy. Commercial National 
Bank, Ariz., 266 Pae. Rep. 14. 45 B. L. J. 
579 


Part payment. 


§ 1013. 


Where a bank paid checks drawn against 
a deposit by the depositor’s wife in the 
transaction of his business, it was held that 
the bank was not responsible to the hus- 
band even though the checks were drawn 
without authority. where it appeared that 
the wife had also made deposits in the hus- 
band’s account in the transaction of his 
business so that the husband actually suf- 
fered no loss as a result of the transactions, 
Miller v. Farmers’ Bank & Trust Co., Nev., 
260 Pac. Rep. 112. 45 B. L. J. 128. 


Checks signed by agent. 


A certificate signed by a corporation de- 
positor authorizing a bank to pay checks 
signed in its name by an officer, though the 
checks are payable to the officer’s order does 
not relieve the bank in paying checks signed 
by an officer and payable to his order where 
the bank has knowledge or, is charged with 
notice of, the officer’s conversion of the 
proceeds. Susquehanna Line v. Auditors, 
229 N. Y. Supp. 181. 45 B. L. J. 578, 632. 


§1016. Bank’s liability for refusing de- 
positor’s check. 


Where a bank refuses to pay a depositor’s 
checks which are drawn against sufficient 
funds and protests the checks without notify- 
ing the depositor of the fact, the bank wil! 
be liable in damages. Dickerson v. Liberty 
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National Bank, Okla., 264 Pac. Rep. 901. 
45 B. L. J. 583. 

§1019. Bank’s right to apply deposit to 
depositor’s note. 


When a check is presented to the drawee 
bank for payment and the amount standing 
to the drawer’s credit is sufficient to pay 
the check, the bank may, if the drawer is 
indebted to it, apply the deposit to the sat- 
isfaction of the debt and refuse to pay the 
check on the ground that the deposit is 
insufficient. Holloway v. First National 
Bank, Ida., 265 Pae. Rep. 699. 45 B. L. 
J. 706, 


§ 1020. Liability where drawer or payee 
arrested. 


Where a bank, through mistake, refuses 
to pay a depositor’s check, and, as a re- 
sult. the depositor is arrested, the bank will 
be liable to the depositor in damages. Gib- 
bons v. Farmers’ Bank, S. C., 148 S. FE. 
Rep. 19. 45 B. L. J. 511. 


§ 1025. 


An agreement by a bank to pay a draft 
on the consignee of a earload of straw- 
berries provided the draft is attached to 
an order bill of lading does not obligate the 
bank to pay the draft where the shipment 
is made on a straight bill of lading. Farmers’ 
& Merchants’ Bank y. Commercial Bank, 
Mich., 221 N. W. Rep. 148. 45 B. L. J. 
909. 


Agreement to honor checks. 


Where a person deposits funds in a bank 
for the purpose of paying a particular out- 
standing check, the bank will not he per 
mitted to apply the deposit to the payment of 
a note of the depositor which it holds but 
must pay the amount of the check to the 
holder. Joy v. Grasse, Minn., 217 N. W. 
Rep. 365. 45 B. L. J. 281. 


A bank agreed to honor drafts attached 
to bills of lading drawn by the seller of 
goods on a customer of the bank. After 
accepting part of the goods the customer 
canceled the contract. In an action by the 
seller against the customer and the bank it 
was held that the bank was not liable for 
refusing to honor the seller’s drafts, because 
it did not appear that the goods were 
shipped. The bank was not liable for the 
customer’s breach of contract. Monark 
Metal & Supply Co. v. General Metal & 
Refining Co., Wise., 218 N. W. Rep. 179. 45 
B. L. J. 842. 
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§ 1026. Check as payment. 

Where the holder of a check presents it 
to the drawee bank and, instead of getting 
cash for it, takes the bank’s certificate of 
deposit, the drawer of the check will be 
discharged from all liability in the event of 
the subsequent failure of the bank prior 
to the collection of the certificate. Cava- 
naugh v. Praska, Iowa, 216 N. W. Rep. 15. 
45 B. L. J. 126. 


The delivery of a check or draft in pay- 
ment of a debt does not constitute absolute 
payment even though the holder delays in 
presenting it for payment if it appears that 
the debtor was in no way injured by the 
delay. Dow v. Cowan, 23 Fed. Rep. (2d) 
646. 45 B. L. J. 255. 


Article on paying employees by check. 
45 B. L. J. 170. 


Where the payee of a check deposits it 
and a collecting bank sends it direct to the 
drawee bank which marks it “Paid” and 
issues its draft in payment, the drawer of 
the check is relieved from liability on the 
check and on the original debt, even though 
the draft remains uncollected because of the 
failure of the drawee of the check. Dewey 
v. Margolis & Brooks, N. C., 142 S. E. Rep. 
22, 45 B. L. J. 663. 


§ 1027. Check is conditional payment merely. 


The drawer of a draft sent it to a bank 
for collection. The bank received from the 
drawee a check on itself in payment. The 
bank did not have sufficient funds to pay 
the check and failed without remitting. It 
was held that there had been no payment 
of the draft and that the drawee remained 
liable to the drawer for the debt in pay- 
ment of which the draft was drawn. Paker- 
Evans Grain Co. v. Ricord, Kans., 267 Pace. 
Rep. 14. 45 B. L. J. 862. 


§ 1028. Effect of negligence in collecting. 

Where the holder of a check given in 
payment of a debt presents it to the drawee 
bank, receiving a draft in payment, and 
the bank fails before the draft is collected, 
the debt is regarded as having been paid. 
Tobiason v. First State Bank, Minn., 217 
N. W. Rep. 934. 45 B. L. J. 696. 


Where the payee of a check deposits it 
and the bank forwards it through corre- 
spondents direct to the drawee and the 
drawee fails without remitting, the debt. 
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for which the check was given is discharged. 
Litchfield v. Reid, N. C., 141 S. E. Rep. 
543. 45 B. L. J. 628. 


Where a collecting bank mails a check 
direct to the bank on which it is drawn 
and the drawee fails before its remittance 
by draft can be colleeted, the debt for which 
the check was given will be regarded as 
paid, even though a statute provides that 
a eollecting bank may send checks direct 
to the drawees and not be liabie for any 
resulting loss. Stout Lumber Co. v. Hayes, 
25 Fed. Rep. (2d) 841. 45 B. L. J. 576. 


Where a tax collector receives a check 
for taxes, holds it for six days before de- 
positing it and the drawee bank fails be- 
fore the check is collected, the transaction 
constitutes a payment of the taxes not- 
withstanding a statute requiring taxes to be 
paid in gold, silver, or bank bills. Palmer 
v. Harrison, Ga., 142 S. E. Rep. 276. 45 
B. L. J. 447. 


Where the holder of a check takes the 
drawee’s draft in payment and the bank 
fails before the draft is collected, the drawer 
of the check is discharged from all liability. 
Jeffeoat v. Zickgraf. S. C., 140 S. E. Rep. 
478, 45 B. Ji 825. 


§ 1033. Check “in full” of disputed claim. 

Where there is a dispute between a bank 
and the parties liable on a note held by 
the bank as to the amount due on the note 
and the bank accepts, even under protest. 
a check for less than the amount which it 
claims to be due, the bank will not be per. 
mitted to recover any further amount. First 
State Bank v. Knapp, Tex., 3 S. W. Rep. 
(2d) 468. 45 B. L. J. 690. 


PLEDGE AND COLLATERAL 
§ 1039. Validity of pledge. 


A pledge of notes by a bank to secure 
an indebtedness on account of notes redis- 
counted by the pledgee bank is invalid 
under the laws of South Dakota, 1919, 
Chapter 124. Smith v. First National Bank, 
21 Fed. Rep. (2d) 135. 45 B. J. 222. 


PRESENTMENT FOR PAYMENT 


§ 1060. Manner of presentment. 


Where the holder of a check sends it by 
mail direct to the drawee bank and the 
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bank fails without remitting the drawer is 
discharged from liability. Marine Bank 
& Trust Co. v. Triplett, Miss., 115 So. 
Rep. 202. 45 B. L. J. 428. 


§ 1062. Demand for certification. 


Presentment of a check for certification 
is not a sufficient demand for payment to 
charge the drawer with liability. Wachtel 
v. Rosen, 228 N. Y. Supp. 476. 45 B. L. J. 
639. 


§ 1063. Exhibition of instrument upon pre- 
sentment. 


A demand for payment of a note without 
exhibiting the note to the maker is not suf- 
ficient to charge an indorser. Greenstein 
vy. Kucharski, Conn., 140 Atl. Rep. 482, 45 
B. L. J. 426. 


§1070. Time of presentment of checks. 


Where a debtor sends to his creditor a 
draft drawn by one bank on another and 
the creditor holds the draft for twelve days 
before presenting it, during which time the 
drawer fails, the creditor must bear the 
loss and cannot hold the debtor liable for 
the amount of the draft. Commercial In- 
vestment Trust v. Lundgren-Wittensten Co., 
Minn., 216 N. W. Rep. 531. 45 B. L. J. 
440. 


Where the holder of a check has knowl- 
edge that the drawee bank is in a failing 
condition, he must present the check “at 
once at the first opportunity.” If he does 
not and the bank fails the drawer will be 
discharged of all liability. Blackwelder v. 
Fergus Motor Co., Mont., 260 Pac. Rep. 734. 
45 B. L. J. 85. 


The payee of a check returned it to the 
drawer claiming that it was insufficient in 
amount. The check was sent back to the 
payee and this time the payee presented 
it promptly but payment was refused be- 
cause of the failure of the drawee bank. 
The check would have been paid if presented 
promptly after the payee received it the 
first time. It was held that the presentment 
was in sufficient time to charge the drawer 
with liability. Kling Bros. & Co. v. Whipps, 
Okla., 270 Pac. Rep. 79. 45 B. L. J. 912. 


§ 1078. Time of presentment of demand 
notes. 

The question whether presentment of a 

demand note nearly six years after its date 
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is within a reasonable time for charging 
an indorser depends upon the particular cir- 
cumstances of the transaction. Klemann 
v. Collins, 227 N. Y. Supp. 589. 45 B. L. 
J. 448. 


§ 1081. Effect of delay in presentment of 
check. 


Where the holder of a check drawn on a 
bank in the same locality in which he re- 
ceives it fails to present it for five days 
and the drawee bank fails, the drawer of 
the check will be discharged from liability. 
Campbeli v. Shark, Ida., 267 Pae. Rep. 458. 
45 B. L. J. 800. 


Where the holder of a check delays un- 
reasonably in presenting it for payment, and 
payment is refused because the funds have 
been withdrawn under circumstances over 
which the drawer had no control, the holder 
and not the drawer must bear the loss. Fer- 
rari v. First National Bank, New York Law 
Journal, January 7, 1927. 45 B. L. J. 89. 


§ 1082. Where presentment is excused. 


Where a note provides that it is to be 
presented for payment at a bank and the 
bank is out of existence at the time of the 
note’s maturity, the holder need not present 
it for the purpose of charging an indorser. 
Calkins v. Vaughan, Ala., 114 So. Rep. 570. 
45 B. L. J. 88. 


Where the drawer of a check, after de- 
livering it to the payee withdraws his de- 
posit, the holder need not present it for 
payment in order to charge the drawer with 
liability. Gilman v. F. O. Bailey Carriage 
Co., Me., 141 Atl. Rep. 321. 45 B. L. . 
419. 


§ 1085. When delay in presentment is ex- 
cused. 


Where delay in presenting a check is due 
to the drawer’s act in improperly naming the 
drawee bank in the check, such delay will 
not discharge the drawer from liability, 
though the drawee bank fails before the 
check is presented. Joerns Bros. Mfg. Cov. 
v. Burns, Minn., 217 N. W. Rep. 506. 45 
B. L. J. 416. 


§ 1086. Waiver of presentment. 


Where the indorsers of a note payable on 
demand expressly waive presentment, pro- 
test, and notice of dishonor on the face of 
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the note, the holder need not present the 
note at the place of payment and demand 
payment in order to hold the indorsers liable 
thereon. Morrison v. Frantz, W. Va., 141 
S. E. Rep. 394. 45 B. L. J. 682. 


Where a note contains an unconditional 
waiver by makers, indorsers, and guarantors, 
of presentment for payment, notice of non- 
payment, and protest, such provision is bind- 
ing on a general indorser. Lewis v. Small, 
Minn., 215 N. W. Rep. 785. 45 B. L. J. 
146. 


Where a waiver of presentment is em- 
bodied in a note it is binding upon all of 
the parties. Appleton & Eldredge, Ine., v. 
McCarthy, N. J., 138 Atl. Rep. 111. 45 
J, 33: 


RENEWAL AND EXTENSION 


§ 1108. Renewal and extension. 


The acceptance of a renewal note does 
not discharge the original obligation but 
merely earries on the original obligation 
unless it appears that the parties have 
agreed to the destruction of the old obliga- 
tion and the creation of a new one. Rosen- 
dale State Bank v. Holland, Wise., 217 N. 
W. Rep. 645. 45 B. L. J. 692. 


REWARD 


Offer of reward binding. 

A surety company, which offers a reward 
for the capture of any person undertaking 
to rob a bank must pay the reward to three 
officers of the bank who capture a robber 
after he has left the bank and seereted the 
money taken therefrom at a place some 
distance from the bank. Henderson v. 
United States Fidelity & Guaranty Co., Tex., 
298 S. W. Rep. 404. 45 B. L. J. 165. 


SAFE DEPOSIT COMPANIES 
Joint safe deposit boxes. 


An agreement between two joint lessees of 
a safe deposit box and the bank to the 
effect that, in the event of the death of one 
of the lessees, the surviver may have access 
to the box without responsibility on the part 
of the bank is a valid contract, and if the 
bank after the death of one lessee permits 
the survivor to open the box it will not 
be liable to the administrator of the de- 
ceased lessee. Kirwan’s Administrator v. 
Citizens’ Union National Bank, Ky., 299 8. 
W. Rep. 1104. 45 B. L. J. 181. 


i 


THE BANKING 


SIGNATURE 
§ 1126. Form of signature. 


Coupon bonds signed by a printed fac- 
simile of the maker’s autograph, adopted by 
the maker for that purpose, are valid. Pen- 
nington v. Baehr, 48 Cal., 565. 45 PB. L. 
J. 4. 


STATUTE OF LIMITATIONS 


§ 1139. Action on note. 


Under a statute requiring action on a 
note to be brought “within five years after 
the cause of action shall accrue,” action 
on a note dated May 26, 1921, may be 
started on May 26, 1926. Shanks v. Clark, 
Ark., 300 S. W. Rep. 453. 45 B. L. J. 431. 


An action on a note dated March 1, 1913, 
and payable in monthly installments with 
interest was commenced on April 13, 1922. 
It was held that the installments of principal 
and interest falling due before April 13, 
1916, were barred by the six-year statute 
of limitations. True v. Brainard, 223 N. Y. 
Supp. 672. 45 B. L. J. 163. 


Action for refusal to pay check. 


Where a bank refuses to pay a depositor’s 
check in the mistaken belief that it is drawn 
against insufficient funds the statute of 
limitations does not begin to run until the 
depositor learns of the fact. Dickerson v. 
Liberty National Bank, Okla., 264 Pac. Rep. 
901. 45 B. L. J. 583. 


Action for negligence in collection. 


Under a Texas statute (R. S. art. 5526) 
an action to recover damages for a bank’s 
negligence in collecting a check must be 
brought within two years after the cause of 
action accrues. Behringer v. City National 
Bank, Tex., 296 S. W. Rep. 674. 45 B. L. J. 
189. 


Action against surety. 


Under the laws of Georgia the holder of 
a note must bring suit against a surety 
within three months after receiving written 
notice from the surety. National Bond & 
Investment Co. v. Bush, Ga. 140 S. E. 
Rep. 41. 45 B. L. J. 145. 


$1151. Action against directors of bank. 


An action against a director of a national 
bank located in Georgia is barred under 


LAW JOURNAL XXV 


the Georgia statute of limitations if not 
brought within four years after the right 
of action acerues unless the director is 
charged with a willful and knowing viola- 
tion of the National Bank Act, in which 
event the twenty year statute applies. 
Anderson vy. Anderson, 23 Fed. Rep. (2d) 
331. 45 B. J. 389, 


STOCK AND STOCKHOLDERS 


§ 1166. Transfer and sale of stock. 


A bank stockholder agreeing to sell his 
stock cannot be compelled to carry out his 
contract. The purehaser’s remedy in such 
a ease is an action for damages. Francis 
v. Medill, Dela., 141 Atl. Rep. 697. 45 B. L. 
J. 747 


A preliminary injunction restraining the 
holder of shares of bank stock, in which 
he claims an interest, from selling or pledg- 
ing the stock, will not be granted where the 
defendant denies every fact alleged in the 
complaint and it does not appear that the 
sale of the stock would do an irreparable 
injury to the plaintiffs, who also claim an 
interest in the shares. D’Elia v. Earren, 
N. J. 142 Atl. Rep. 553. 45 B. L. J. 931. 


§1172. Voting. 


A voting trust agreement entered into by 
stockholders of a bank is invalid under § 50 
of the New York Stock Corporation Law 
even though entered into before that seec- 
tion became effective. National Liberty In- 
surance Co. v. Bank of America, New York 
Court of Appeals. 45 B. L. J. 172. 


§1179. Bank’s statutory lien on its stock 
for stockholder’s indebtedness. 


The North Dakota statute ($5160, L. 
1913) providing that no transfer of bank 
stock shall be valid against the bank or 
any creditor so long as the registered holder 
shall be indebted to the bank, in effect 
ereates a statutory lien which exists as long 
as the debt remains unpaid and this lien 
may be established and foreclosed in an 
action in equity. Farmers’ State Bank v. 
Herron, N. D., 216 N. W. Rep. 341. 45 
Bb... 


§ 1185. Statutory liability in general of 
stockholders to creditors. 


Under § 23 of the Federal Reserve Act, 
stockholders of a national bank who trans 
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fer their shares within sixty days before 
the bank’s failure are liable to the creditors 
to the same extent as if no transfer had 
been made, even though the transfer is 
made in good faith. Fletcher v. Porter, 20 
Fed. Rep. (2d) 23. 45 B. L. J. 29. 


Under § 4177 Compiled Oklahoma Statutes 
1921, one who transfers shares of bank stock 
remains liable as a stockholder for one year 
from the date of the transfer of the shares 
on the books of the bank, or until the bank 
has been examined and the sale approved 
by the bank commissioner. Chapman v. 
State ex rel. Mothersead, Okla., 263 Pace. 
Rep. 453. 45 B. L. J. 471. 


Where a person purchases shares of stock 
in a national bank and the stock is trans- 
ferred to his name on the books of the bank 
he will be subject to the stockholders’ statu- 
tory double liability upon the failure of the 
bank even though the stock certificate was 
never delivered to him. Williams v. Stone, 
25 Fed. Rep. (2d) $31. 45 B. L. J. 521. 


A stockholder of a bank eannot set off 
his deposit in the bank against his liability 
as a stockholder. Austin v. Cochran, Tex., 
2S. W. Rep. (2d) 1015. 45 B. L. J. 685. 


§ 1192. Where transfer not recorded. 


Where the seller of stock fails to have 
it transferred on the books ef the bank or 
to give the bank notice as provided by the 
Georgia statute, the stockholder will be sub- 
ject to the statutory liabiliy on the sub- 
sequent failure of the bank. Candler v. 
Mobley, Ga., 139 S. E. Rep. 732. 45 B. L. J. 
137. 


The record owner of stock of an insolvent 
bank is not liable for an assessment levied 
on the stock where it appears that he sold 
the stock more than two years before the 
bank was closed. Austin v. Gamble, Tex., 
297 S. W. Rep. 806. 45 B. L. J. 232. 


STOPPING PAYMENT 


§ 1213. Liability of bank paying stopped 
check. 


A passbook rule to the effect that a bank 
shall not be liable where it negligently pays 
a check after payment has been stopped by 
the drawer is against publie policy and is 
not binding on a depositor. Levine v. Bank 
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of United States, 229 N. Y. Supp. 108. 
45 B. L. J. 884. 


A bank which pays a check after the de- 
positor has ordered payment stopped will 
be liable to the depositor even though the 
order contains a statement to the effect 
that the depositor asks payment to be 
stopped merely as an act of courtesy and 
releases the bank from liability in ease of 
payment. Grisinger v. Golden State Bank, 
Cal., 269 Pac. Rep. 425. 45 B. L. J. 919. 


SUNDAYS AND HOLIDAYS 


§ 1215. Note executed or delivered on Sun- 
day or holiday. 


A note signed on a week day is not void 
because of the fact that it is signed in com- 
pliance with an agreement which was exe- 
euted on a Sunday and which could have 
been repudiated but was not. Kelley v. 
William J. Ryan, N. J., 139 Atl. Rep. 894. 
45 B. L, J. 423. 


TAXATION 


§ 1245. State tax on national bank shares. 


A tax imposed by a state upon shares of 
stock in a national bank, while shares of 
stock in state banking institutions are not 
taxed, is invalid. Montana National Bank 
v. Yellowstone County, U. S., 48 Sup. Ct. 
Rep. 331. 45 B. L. J. 443. 


Under § 5219 of the U.S. Revised Statutes 
national bank shares may be taxed by the 
states but not “at greater rate than is as- 
sessed upon other moneyed capital in the 
hands of individual citizens of such state 
coming into competition with the business 
of national banks.’”’ Brotherhood Co-Op. 
National Bank v. Hurlburt, 21 Fed. Rep. 
(2d) 85. 45 B. L. J. 599. 


§ 1253. Income tax. 


The seller of bank stock guaranteed the 
correctness of the bank’s accounts “as 
shown by the statement made this day.” 
Neither the statement nor the books of the 
bank showed that any tax was due, but it 
was later determined that there was an 
income tax due prior to the sale of the stock. 
The seller was held liable to the purchaser 
for the proportionate part of the tax that 
the shares of stock sold bore to the entire 
amount of the stock. Schneider v. Athey, 
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Okla., 262 Pac. Rep. 680. 45 B. L. J. 365. 


Gift tax. 


The Federal Revenue Act of 1924, § 319, 
which was approved on June 2, 1924, and 
imposes a tax upon gifts “for the calendar 
year 1924 and each calendar year there- 
after’. is unconstitutional in so far as it 
applies to gifts made, not in contemplation 
of death during January, 1924. Blodgett 
v. Holden, U. S. 48 Sup. Ct. Rep. 105. 45 
B. Js 


TRADE-ACCEPTANCES . 
§1275. Negotiability. 


A trade acceptance payable sixty days 
after date and providing that the obliga- 
tion of the acceptor arises out of the pur- 
chase of goods and that such goods shall 
remain the property of the drawer until 
the acceptance is paid is not negotiable. 
Pierce, Butler & Pierce Mfg. Corp. v. Daniel 
Russell Boiler Works, Mass., 159 N. E. Rep. 
625. 45 B. L. J. 480. 


A trade acceptance is rendered nonnego- 
tiable by the following clause: “The obliga- 
tion of the acceptor hereof arises out of the 
purchase of goods from the drawer.” Harris 
v. Wuensche, Texas, 7 S. W. Rep. (2d) 595. 
45 B. L. J. 739, 759. 


A trade acceptance is made nonnegotiable 
by the following clause: “The obligation 
of the acceptor hereof arises out of the 
purchase of goods from the drawer, maturity 
being in conformity with original terms 
of purchase.” Westlake Mercantile Finance 
Corp. v. Merritt, Cal., 269 Pac. Rep. 620. 
45 B. L. J. 913, 915. (Superseding 45 B. L. 
J. 392.) 


A trade acceptance is not made nonnego- 
tiable by a statement on the reverse side to 
the effect that it was given for radio cabi- 
nets which are guaranteed and are to be re- 
placed by_ the manufacturer if found to be 
damaged. Coffin v. D. W. May, Inc., N. J. 
140 Atl. Rep. 331. 45 B. L. J. 876. 


A trade acceptance is rendered nonnego- 
tiable by the following clause: “The obliga- 
tion of the acceptor hereof arises out of 
the purchase of goods from the drawer.” 
Harris v. Bucek, Tex., 8 S. W. Rep. (2d) 
565. 45 B. L. J. 886. 
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USURY 


§ 1286. What constitutes usury. 

A mortgage which requires the mortgagor 
to pay the maximum legal rate of interest 
on the debt secured and, in addition, to pay 
taxes upon the mortgagee’s interest in the 
mortgaged premises is usurious. Dawson 
County State Bank v. Temple, Nebr., 218 
N. W. Rep. 737. 45 B. L. J. 496. 


§ 1291. Commission, Bonus, expenses, etc. 
An agreement by a bank to loan $50,000 
to a corporation at any time during a period 
of two years, providing that the bank is en- 
titled to a commission of two per cent. for 
being ready to make the loan is not usurious 
though the commission and interest on the 
loan amount to more than the legal rate of 
interest permissible by contract. Pivot City 
Realty Co. v. State Savings & Trust Co., 
Ind., 162 N. E. Rep. 27. 45 B. L. J. 669. 


§ 1303. Right of corporation to plead usury. 


Under a New York statute, providing that 
a corporation cannot defend an action on 
the ground of usury, a usurious transaction 
cannot be made valid hy disguising the real 
borrower as a corporation. Helfand v. 
Broadway-Bennett Corp., New York Sup. 
Ct., December, 1927. 45 B. L. J. 5. 


WAREHOUSE RECEIPTS 


§ 1316. Rights of bona fide holder. 


Where the consignee of goods secures de- 
livery of the shipment from the railroad 
company without surrendering the bill of 
lading, deposits the goods in a warehouse, 
and borrows money from a bank on the 
security of the warehouse receipts, the bank 
is entitled to the goods as against the rail- 
road company even though the latter re- 
imburses one who discounted the shipper’s 
draft. Southern Pacifie Co. v. Bank of 
America, 23 Fed. Rep. (2d), 939. 45 B. L. J. 


WILLS 


§ 1328. Construction and validity of will. 

A will executed by an American citizen in 
France, leaving an annuity of 10,000 franes, 
entitles the annuitant to the number of 
American dollars which could be purchased 
with 10,000 gold franes at the time of the 
testator’s death, irrespective of the subse- 
quent decline of the paper frane in value. 
In re Willing’s Estate, Pa., 140 Atl. Rep. 
558. 45 B. L. J. 253. 
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